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JEROME THE LAWYER 


By ARTHUR TRAIN 


HE fearlessly aggressive personality of 

the present district attorney of New 
York County, with his acknowledged capac- 
ity and effectiveness as a public prosecutor 
has naturally aroused the interest and com- 
mendation of the public somewhat to the 
exclusion of a proper appreciation of his 
ability and achievements in a purely pro- 
fessional capacity. One often hears asked 
the question, “‘Does Jerome know any law, 
or is he merely a fighter?” It is the pur- 
pose of this article to answer this interroga- 
tion and to satisfy the reader that while 
Jerome indubitably is a ‘‘fighter,’’ an ener- 
getic servant of the public, and a leader of 
popular opinion, he is at the same time a 
trained lawyer of judicial mind, who com- 
bines with a thorough knowledge of the 
law an unusual originality and independence 
of thought and an extraordinary breadth of 
legal vision. Judged impartially upon their 
merits it is by no means sure that Jerome’s 
greatest, as well as his most permanent, ser- 
vices to the community in which he dwells, 
have not been performed as a maker of 
law and of laws, rather than as a mere 
prosecutor of criminals or as a_ public- 
spirited citizen. 

Jerome was compelled to abandon his 
college course at Amherst in 1881 at 
the end of his junior term, on account of 
general ill health, which for several years 
interfered with his legal studies but which 
did not prevent his graduating with dis- 
tinction from the Columbia Law School in 
1884. He was an enthusiastic and exhaus- 
tive student, and while entering immedi- 
ately into general practice, made it a point 
to continue his studies into those branches 





of the law not covered by the curriculum, 
digesting text books and reports, and fitting 
himself in every possible way for the prob- 
lems which he might later have to solve. 

When, therefore, in 1888, he was appointed 
a deputy assistant upon the professional 
staff of John R. Fellows, then district attor- 
ney of New York County, he brought with 
him a general and effective knowledge of 
the law as a whole, unusual.in an occupant 
of what has generally been regarded as a 
semi-political office. His vigor and resource- 
fulness in court, and his quickness of mind 
and practical grasp of fact, led Mr. Fellows 
at once to put his new assistant at trial 
work of the most varied and often of the 
most difficult character, and during the two 
years which followed, Jerome gave excel- 
lent account of himself as a capable and 
astute trial lawyer, as well as an acute and 
able arguer of points of law. ; 

In those days, when the volume of busi- 
ness, though large, was relatively small as 
compared with that of the present time, 
the ‘“‘trial-assistants,’”’-so called, not only 
conducted: their cases in court but took 
them up on appeal after conviction. In 
this way Jerome had the opportunity and 
the consequent experience of defending a 
large number of his own convictions before 
the Court of Appeals. 

Among these was the now famous case of 
The People versus Moran, which finally 
determined the doctrines which were to 
govern attempts at crime in the state of 
New York. Moran had been observed by 
a detective to place his hand in the pocket 
of an unknown woman and to withdraw it 
empty, under circumstances clearly indica- 
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tive of an intent to steal. The woman dis- 
appeared and it was impossible to show upon 
the trial that she had anything in her 
pocket. Whileit was true that a Massachu- 
setts decision in a precisely similar case, held 
that such an act was a criminal attempt 
(Commonwealth v. McDonald, 5 Cush. 36s), 
the last English cases (Reg. v. McPherson 





D. & B., 197 and Reg. v. Collins L. & C., 471) | 


together with the whole trend of English de- 
cision, were to the contrary, while the law in 
New York, though in a somewhat confused 
condition, seemed to favor the English rule. 

Jerome argued the point tenaciously in the 


peal. This case, which has since become a 
controlling decision on that branch of con- 
stitutional law, turned upon the constitu- 
tionality of a statute making the mere 
possession of certain articles by dealers in 
second-hand materials presumptive evidence 
of illegal traffic. Everett P. Wheeler and 
William J. (now Justice) Gaynor, offered an 
able brief for the appellants, but the Court 


of Appeals in a fourteen page opinion sus- 


tained the act. (Peo. v. Cannon, 139 N. Y. 
645.) 
The first case in which Jerome appeared 


| as private counsel, and which attracted at 


trial court and convicted his man, the verdict | 


in all probability, being the result quite as 
much of the jury’s liking for the persistence 
and determination of the young assistant 
as of their horror of the crime itself. 


| of The People versus Carlisle Harris. 


The | 


rest of the staff told Jerome he was wasting | 


time to follow the thing up on appeal; but 


he spent many laborious days and nights 


upon his brief, and argued the case with 
much learning and subtlety before the Gen- 
eral Term of the Supreme Court, where he 
had the chagrin of seeing the conviction re- 
versed on a rather specious distinction be- 


tween “‘intent’’ and ‘‘attempt,’’ the court 


standing two to one, with Justices Van | 
| Jerome made an exhaustive study of the 


Brunt and Barrett prevailing against Jus- 
tice Daniels. 


Nothing daunted, Jerome ap- | 


pealed the case into the Court of Appeals, | 
| periments, and advanced as a defense the 


where this time the conviction was unani- 
mously sustained and the decision of the 
General Term reversed (Peo. v. Moran, 123 
N. Y. 254), while the court in a ten page 
opinion disapproved the English cases of 
Reg. v. McPherson and Reg. v. Collins. A 
few years later, the Court of Crown Cases 
Reserved over-ruled Reg. v. Collins in Reg. 
v. Brown (16 Cox, C. C. 715), and Reg. v. 
Ring (17 Cox C. C. 491), and fell into line 
with the Moran case. 

Jerome resumed private practice in 1890 
and almost immediately had a_ second 
opportunity to distinguish himself, being 
retained as special counsel for The People 
to argue The People versus Cannon on ap- 


the time any very wide attention, was that 
He 
had not sought criminal cases on entering 
general practice and most of his work had 
been pureiy civil in character, but he could 
ill afford to refuse a retainer, and prepared 
himself thoroughly to defend his client as 
best he could. It will be recalled that 
Harris had been indicted for poisoning his 
girl wife by means of morphine, and the 
clinical history of the case pointed clearly 
towards that conclusion. It was obvious 
from the start, that the only phase of the case 
upon which any adequate doubt could possibly 
be raised was on the actual cause of death. 


chemical and physiological questions in- 
volved, even undertaking some original ex- 


theory of ptomaine poisoning, which up to 
that time had hardly been heard of in a 
court of law. While John A. Taylor ap- 
peared as senior counsel, upon Jerome fell 
the entire burden of the actual conduct of 
the trial, and although Harris was justly 
convicted, Jerome’s brilliant cross-examina- 
tion of the prosecution’s experts will long 
be remembered, as well as the learning and 
ingenuity which he displayed in an obvi- 
ously hopeless cause. 

Shortly after this he was retained, to- 
gether with John W. Goff, now Recorder of 
New York County, as counsel for the Com- 
mittee of Seventy, in which capacity he 
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was actively engaged in the Lexow investi- 
gation and performed valuable services as 
a drafter of proposed legislation, being one 
of a sub-committee of three, composed of 
Lewis L. Delafield, James Kilbreth, and 
himself, to prepare the Special Sessions law 
which was to create a new court for the 
trial of misdemeanors. The general law 
committee, composed of the most eminent 
members of: the legal profession in New 
York, adopted the proposed statute as 
drawn, and it subsequently became law. 
(L., 1895, ch. 601.) 

By a singularly appropriate and_felici- 
tous appointment, Jerome now became on 
July 1st, 1895, one of the original members 
of the very court which he had been instru- 
mental in creating. The acceptance of this 
position, however, which implied constant 
service for a long period of time and an 
absolute abandonment of private practice, 
was regarded by his friends as singularly 


unfortunate for a young and ambitious 
lawyer with his way to make, but here 
Jerome’s love of public service happily 


prevailed over his more conservative judg- 
ment. It is a strange coincidence in the 
career of this unique citizen, that 
of the important decisions which he has 


most 


reached have been diametrically opposed to 
the advice and counsel of his friends and 
advisers; they have been made regardless 
of political or professional advancement; 
they have at times seemed an abandonment 
of almost everything which to most men 
seem desirable, and yet, curiously enough, 
each of the decisions made in this manner 
has been accompanied by no loss of prestige 
or position to Jerome himself, and has 
resulted, I universally 
admitted, in the elevation of the standard 
of public service. With Jerome’s acceptance 
of a petty judgeship, which was stigmatized 
by his friends as little better than a police 
magistracy, he took a step which in the 


believe it to be 


case of four men out of five would have 
resulted in permanent disappearance from 
public and professional life. 





In Jerome’s case, however, it was in many 
ways his making, for it gave him an oppor- 
tunity for the thorough study of human 
nature and of the practical effect of legisla- 
tion, which he could have secured in no other 
way. It is out of this knowledge that the 
writer submits that Jerome’s chief effective- 
ness has grown. He has never been con- 
tent to sit back after an unsuccessful prose- 
cution and say, “‘The present state of the 
law is such that cases of this sort are practi- 
cally hopeless,”’ or, ‘““If we had a law which 
fully covered this kind of thing we might 
accomplish something.’’ Instead, what he 
says (and he says it on his feet and with 
his fist clenched) is; — ‘*The law is useless 
as it stands; the legislature must pass a bill 
that will cover every aspect of this business 
so that I can put these rascals in jail,’’ and 
then he retires to his 
library with a stenographer and returns 
with a drafted bill in his hand, which gen- 
erally sooner or later becomes law, and the 


without more ado 


rascals go to jail. 

Jerome is a constructive force. To a 
man of his resources there is no such thing 
as a failure to enforce the law, unless the 
law be of that character, which he has 
called (in his little pamphlet entitled 
“The Liquor Tax Law in New York’”’) 
: This he defines as being 
forms of 
government, based upon universal suffrage, 
is not permanently enforceable by authori- 
ties locally elected or appointed, because 
the acts prohibited are of such a character 
that a considerable number of the inhabi- 
tants of the locality. do not consider the 
prohibited acts immoral in themselves and 
do not yield willing obedience to the law.’”’ 

Such laws Jerome believes should be 
amended, until they represent the actual 
principles of the community where it is 
sought to enforce them. 

It is in this ability to get to the root of 
a difficulty, that Jerome the lawyer differ- 
entiates himself from his predecessors in 
office. If the law is inadequate he demands 


‘unenforceable. ”’ 
a law ‘‘ which under Democratic 
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a new one and gets it. In this way he has 
personally drafted and secured the enact- 
ment of what is commonly known as the 
**Canfield Bill,’’ which covers so exhaustively 
the question of the privilege of witnesses 
in gambling cases who decline to answer 
questions on the ground that their answers 
may tend to incriminate them, that prac- 
tically every gambler in New York City 
went out of business on its passage. In 
the ‘‘Prince Bill,’ which amplifies the law 
against bribery to include specifically the 
bribing of representatives of labor organi- 
zations, and also extends the non-availabil- 
ity of pleas of privilege as established by 
the ‘‘Canfield Bill’ to in pro- 
ceedings instituted thereunder, he performed 
a valuable service to both labor and capital; 
and by his statute passed to remedy the 
desperate situation in which creditors found 
themselves after a fraudulent bankruptcy, 
where the books of the bankrupt had dis- 
appeared, by making the failure of such 
an one to produce his books on due notice 
presumptive evidence that his written rep- 
resentations as to his financial condition were 
inesti- 
the 


witnesses 


has rendered 


the 


he 
to 


originally false, 


mable assistance merchants of 
state. 

By the simple drafting of a statute, Je- 
rome drove the gamblers from New York 
when no other district attorney, no matter 


how honest may have been his intention, 


saw his way to do more than make a few 
ineffectual attempts to prosecute them be- 
fore juries which rarely found them guilty, 
and it is not unreasonable to believe that 
the number of fraudulent bankruptcies will 
hereafter be reduced fifty per cent, when 
prior to Jerome’s incumbency in office, con- 
victions for crimes arising out of such 
frauds or for obtaining goods or credit by 
means of false representations as to finan- 
cial condition, were practically unheard 
of. 

Statutes of this character could have been 
drawn only by a man who united with a 


thorough knowledge of the necessities of the 





situation a comprehensive and subtle knowl - 
edge of the law itself. 

No public official could have accomplished 
what Jerome has done unless he had had con- 
fidence in himself and in his own judgment. 
Jerome follows no interpretation of law 
which does not seem to him reasonable and 
right. He steps boldly in where angels 
might well fear to tread. If the law per- 
mits him to do an act he does it, and he 
stops at nothing in carrying out his objects 
within the law. When as a Special Ses- 
sion justice, he coéperated with District 
Attorney Philbin for the purpose of demon- 
strating that the alleged inability of the 
police to put a stop to the pool rooms was 
a pure farce and a mere cover for the col- 
lection of graft, there were who 
raised their hands in horror at the sight of a 


many 


judge doffing his silken robe of office, ac- 


companying the officers while they executed 
warrants which he himself had issued, and 
in many cases holding court in the very 
locus of the crime as soon as the arrests had 
been made. There were among these horri- 
fied conservatives, many men learned in the 
law and prominent at the Bar, who averred 
that such acts were in violation of the con- 
stitutional rights of the persons thus appre- 
But Jerome the lawyer thought 
It was no mere desire on his 


hended. 
differently. 
part to jump into the public eye and play 
to the gallery irrespective of the law, that 
animated him, but a conscientious belief that 
only in this way could the situation be 
dealt 
sive study of the law governing the situa- 
tion. When Jerome the lawyer had deter- 
mined that his course was justifiable, then 


with, arrived at after a comprehen- 


Jerome the judge went out and followed it. 
That his opinion was right is demonstrated 
by the fact that although over fifteen writs 
of prohibition, mandamus and habeas cor- 
pus were brought on the ground that the 
constitutional rights of the defendants had 
been violated in these cases, the Supreme 
Court in every instance dismissed the writs, 
and every prisoner indicted by the Grand 
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Jury (and there were some eighty of them) 
pleaded guilty, was convicted before a jury, 
or fled the jurisdiction. 

It is this independence of thought and 
fearlessness of action which characterize 
Jerome as a lawyer. The result has been a 
comprehensive development of the criminal 
law within his four years of office. Indeed, 
one member of the Bar has facetiously re- 
marked, that since Jerome’s incumbency, 
“acts have become crimes which have 
hitherto been regarded as virtues.”’ 

Yet with all his originality and resource- 
fulness of mind, he is rarely misled by any 
mere impulse or desire to prosecute. Time 
and again the press have clamored for prose- 
cution, of corporations and individuals 
which Jerome as a lawyer believed to be 
beyond the scope of the criminal law. By 
yielding to his natural inclinations and to 
public pressure he might well have added 
to his reputation as a fearless official and 
gained hasty general commendation, but 
this he has firmly refused to do. When the 
New York Central terminal accident oc- 
curred, the press instantly demanded the 
indictment of the corporation for man- 
slaughter. The papers were filled with star- 
ing headlines prophesying the sensational 
prosecutions of Jerome 
would of course immediately initiate. But 
He knew that 
the corporation had been guilty of main- 
taining a condition of affairs in the tunnel 
which did in fact amount to a public nuis- 
ance. The accident in question might have 
resulted at any time from this condition, 
since the signals might have been obscured 
by smoke. But unfortunately for the yel- 
low press, the accident, in point of fact, had 
been due not to the obscuring of signals, but 
to the failure of the engineer to observe 
them. Jerome, in the face of public opin- 
ion, firmly refused to undertake the popular 
and spectacular prosecution of Mr. Depew, 
Mr. Vanderbilt, and the others, for man- 
slaughter, and instead indicted and tried 
the negligent engineer. It is, however, true 


directors which 


he disappointed them all. 





that the District Attorney believed that the 
directors should be indicted: for maintaining 
a nuisance, and vainly tried to induce the 
Grand Jury to take action. His conduct in 
the case of the Metropolitan Street Railway 
was equally conservative. Persons who are 
prone to regard him as a seeker after noto- 
riety rather than as a lawyer, would do well 
to investigate the facts. Jerome asks for 
no indictments which in his opinion cannot 
be sustained in law and where the facts 
cannot be construed legally to constitute a 
crime. 

Only during his administration has the 
appeal work of the office been brought to 
its present state of efficiency, and it is a 
conservative statement to that never 
before has the purely legal side of the ad- 
ministration of criminal justice received so 
much attention from the prosecuting officer 
in New York County, and in this purely 
legal aspect of his labors Jerome is seen at 
his best. While he rarely takes part in 
the actual conduct of a case by examining 
witnesses or addressing the jury, he makes 
it a point to appear in person and argue 
the more difficult questions of law pre- 
sented by demurrer or otherwise pending 
and throughout the more important trials. 
On such occasions, Jerome’s knowledge. of 
law and grasp of fact make him the domi- 
nant figure in the court room. Without 
any waste of time or superfluity of words 
he seizes upon the salient point involved, 
shakes it free from the mass of irrelevant 
statement and specious argument in which 
it may be entangled, and in a few direct and 
oftentimes scathing sentences demonstrates 
the accuracy of his contention. On the 
other hand, if Jerome the lawyer thinks he 
is wrong he never hesitates to say so. 
“Give the devil his due and two more”’ 
is his principle, and this just as true whether 
the poor devil be in the right or in the wrong. 
But when Jerome has thought he was right 
the courts have usually agreed with him. 

At the beginning of Jerome’s term, the 
appeal business necessarily involved cases 


say 
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which had been tried under his predeces- 
sors, and it would be difficult to present 
detailed statistics of the work of the Appeal 
Bureau. 

It is, however, interesting to observe that 
since Jerome took office twelve cases of 
murder in the first degree have been argued 
instance, the 
The respective 


on appeal, and, in 
judgment has been affirmed. 
defendants were: Filipelli, Flanigan, Triola, 
Conklin, Gaimari, Tobin, Spencer, Koenig, 
Totterman, Jackson, Breen, and Patrick. 
The fact that year, 
which comprises the months of October, 


every 


during the court 


1904 —- June, 1905, thirty-five matters were 
argued the and 
twenty-six in the Court of Appeals of which 
but two were lost, speaks for itself. 
People often ask why Jerome does not 
is that his 


in Appellate Division, 


try cases himself. The reason 
purely legal duties do not leave him time. 
It is as a lawyer even more than as a fighter 
that Jerome is of such inestimable service 
officer to the who 
It is as a lawyer that he sits 


as a citizens 
elected him. 
day after day in his office, passing upon the 
complex situations presented in intricate 


public 


commercial and financial frauds, in the 
mismanagement of corporations, in the 


delicate questions of jurisdiction and extra- 
dition, and in the large number of investiga- 
tions into malfeasance in public office which 
have been instituted under his direction. 
As a lawyer, he knows the iniquities pos- 
sible to members of his profession, and with 
relentless persistence he has pursued and 
brought to justice eight members of the 
New York Bar during his term of office, 
including lawyers Robert A. Ammon, Mills, 
Birnbaum, Conlon, Harris, Seeley, Alderdice, 
and Wooten. 
tions were for crimes arising out of breaches 
of trust towards the client by the defendant. 
Some fifteen other members of the legal pro- 


A majority of these convic- 


fession are awaiting trial. 
In fragmentary sketch 
would be incomplete indeed, without some 


conclusion, this 


reference to the fact that Jerome is and al- | 


ways has been “‘the lawyer”’ of his office as 
well as its “‘chief.’’ When the members of 
his official family make use of this latter 
term for him with affectionate respect, it is 
in no idle sense, and although the profes- 
sional staff contains several men of mature 
years and long experience as general prac- 
titioners of law, it is to Jerome himself that 
his assistants turn for help and advice in 
their time of It is then that they 
discover, if they have never realized it be- 
fore, that the District Attorney has at his 
fingers ends a thorough knowledge of every 
aspect of the criminal law well as its 
allied branches. It that 
Jerome knows the Penal and Criminal Codes, 


need. 


as 


is often said 
with the decisions thereunder, better than 
any other man at the New York Bar, and 
he uses this knowledge to solve a problem 
or reach a desired end as a skilled mechanic 
manipulates a complicated, but powerful 
machine. The writer is unaware of an in- 
stance where an assistant when caught un- 
prepared by one of the many exigencies of 
a criminal trial, has appealed to Jerome for 
aid that it was not instantly forthcoming 
without the necessity of sending for books 
of reference or reports, and he recalls more 
than one occasion where his Chiet’s fortui- 
tous presence at a trial, and his ability to 
furnish the law to the Court itself has saved 
a case about to be abandoned. 

Whatever else he may be as well, the Dis- 
trict Attorney of New York County is a 
lawyer of thoroughly balanced legal mind, 
of unusual attainments in his own depart- 
ment, with a comprehensive knowledge of 
the law statesmanlike 
grasp of the purposes and possibilities of 
With an extraordinary capac- 


as a whole, and a 
legislation. 
ity to see all sides of a question at one and 
the same time, he unites rapidity of thought 
and precision of statement. These qualities, 
apart from his independence of judgment, 
and indomitable 


steadfastness of 


energy entitle him to a permanent place 


purpose, 


among the leaders of the Bar. 
New York, N. Y., Oczober, 1905 
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THE ADMINISTRATION 
By Hon. 


N experience of thirty years on the 

Bench, one-half of which were spent in 
courts of original jurisdiction, and the other 
half in an appellate court, could not fail 
to call attention to certain departures from 
the ancient common law methods, which 
have crept into the trial of jury cases. 


Of the great body of American law, I have | 


little criticism to make. It is founded upon 
principles of natural justice, and consorts 
well with the habits and traditions of the 
people. Such amendments as local con- 
ditions require, such pruning of ancient 
usages as the gradual progress of civilization 
suggests, the legislatures are usually alert 
to make in response to a popular demand. 
If there be any error in this particular, it 
is usually in the direction of conservatism. 

Perhaps the most startling of these inno- 
vations in the practical administration of 
justice is the abolition, except in special 
cases, of grand juries in about one quarter 
of the states, notably Connecticut, Michigan, 
California, Missouri, Indiana, Nebraska, 
Oregon, Utah, Colorado, and Wyoming. 
Grand juries were undoubtedly of great 


HENRY B. 


| 





OF THE JURY SYSTEM! 


BROWN 


existence of probable cause, he is even 
better protected than he is by a grand jury, 
which listens only to evidence of his guilt, 
given in secret and with no opportunity 
for explanation. The system of prosecuting 
felonies by information obtained in 
Connecticut for eighty years, and in Michi- 
gan for over fifty years, and so far as I 
know, no voice has ever been raised for the 
restoration of the useless and expensive 
procedure by indictment. If there be a 
lawyer in Michigan who advocates it I have 
never heard of him, although for several 
years it was my duty to deal with grand 
juries in the Federal Courts of that state. 
Whatever changes in the common law are 
accepted without protest and continued for 
years without complaint, may be looked 
upon as well within the line of safety. A 
wise provision of the Michigan law permits 
grand juries to be summoned at the discre- 
tion of the court, where their inquisitorial 


has 


| : * ; 
character has been found of value in the 


value in the days when criminal proceed- | 


ings were private affairs, and a body of 
intelligent and disinterested men was needed 
to stand between the accuser and the 
accused, for the protection of the latter 
against unfounded and malicious charges. 
But the assumption of criminal proceed- 


ings by the state, and the appointment of 


attorneys charged with the duty of prose- 
cuting only those who are held to bail by an 
examining magistrate, upon proof of prob- 
able cause, has been found in practice to 
afford ample protection to the accused. 
Indeed, as the accused may introduce evi- 
dence before the magistrate to disprove the 

1 Response by Mr. Justice Brown to a toast at 


the annua] banquet of the American Bar Associa- 
tion at Narragansett Pier, August 25, 1905. 


unearthing of frauds and the abatement of 
nuisances. 

A like reception have been 
accorded to recent statutes of a majority 
of the Trans-Mississippi states abolishing, 
or permitting the legislature to abolish, the 
rule of unanimity, and allowing juries in 
civil cases to return a verdict by a three- 
fourths or five-sixths vote. The advan- 
tages of this system seem to largely out- 
weigh an occasional hardship. I say this, 
notwithstanding the fact that in a few in- 
stances I have known the odd man to be 
clearly right; but as a rule well-nigh univer- 
sal, a minority of two or three will refuse to 
agree upon grounds quite irrespective of the 
merits of the-case. If the requirement of 
unanimity occasionally saves an unjust ver- 
dict against a corporation, in a great number 
of cases it prevents a disagreement, which 
is often as disastrous as a wrong verdict. 


seems to 








624 


THE GREEN BAG 





The power of the court to set aside an un- 
just verdict is, of course, unaffected by this 
amendment. 

While there is more or less dissatisfaction 
with its practical results, I take it there is 
no one in this country who would advise 
the abolition of the jury trial, at least in 
criminal cases. Not that I believe the 
opinion of twelve laymen upon the single 
question of guilt or innocence under a 
statute is more apt to be right than that 
of a bench of judges, skilled in the art of 
fathoming motives and weighing testi- 
mony; but a jury I regard as practically a 
representative of the sentiment of the 
community upon the question of the pun- 
ishment of crime, and may be depended 





upon to convict where the evidence satis- | 
fies it that the accused has been guilty of | 


a crime which that sentiment pronounces 
dangerous to the community, and to acquit, 
although technical guilt be proved, where 
public sentiment justifies the act under the 
peculiar circumstances of the case. Thus, 
if the popular sentiment of one locality 
demands the punishment of homicide in all 
cases, when committed without legal excuse, 
the jury will be apt to convict. But in 
cases arising in another locality where pub- 


lic opinion condones it, when committed in | 


fighting a duel, in a street brawl, or in 
db o> 


lynching some unfortunate object of public | 


execration, the jury will side with 


accused. The same may be said of prosecu- 


tions for horse stealing, gambling, selling 
o> od 


the | 


liquor, and social aberrations, which are | 


viewed quite differently in different com- 
munities. 
pardoning power by juries may be illogical; 
but after all it is far more desirable than a 
trial by a bench of judges, which would un- 
doubtedly incur the popular ill-will by judg- 
ments which failed to accord with the general 
sentiment of the laity. The moral of all 
this is that criminal courts are not intended 


This practical assumption of the 


as teachers of morality or good government, | 


but as protectors of the community in those 
things which it judges necessary to its secur- 


ity. Trial by jury remains, and probably 
always will remain, the only practicable 
method of dispensing justice between the 
Commonwealth and the individual citizen. 
The only remedy for acquittals in defiance 
of the testimony must be found in the 
selection of better juries and the gradual 
elevation of society. 

Perhaps the strongest argument in favor 
of trial by jury in civil cases is the fact 
that it has come down to us sanctified by 
the usage of many centuries, and that 
while it is far from being an ideal method 
of determining the rights of individuals as 
between themselves, he would be a bold 
man who would demand its abrogation. 
The principal cause of its growing unpopu- 
larity, I think, may be found in the depar- 
ture of the modern American jury trial from 
the common law methods still pursued in 
England, and the exaltation of the jury at 
the expense of the court. The tendency of 
modern legislation has been to belittle the 
functions of the court, and to make of the 
jury a kind of fetish, who must not even 
listen to suggestions upon questions of 
fact. The burden of conducting the trial 
is taken from the court and shifted to the 
shoulders of counsel, who are only too glad 
to assume it, and “run” the cases their 
own way without interruption from the 
court. The difference between the two 
methods is a real and substantial one. In 
what may be called the common law method, 
the trial is one by the court assisted by the 
jury; while in the method pursued here, it 
is a trial by the jury advised and often 
insufficiently advised, the court. In 
both, the jury is of course the ultimate 
tribunal. 

One who has watched day by day the 
practical administration of justice in an 
English court cannot but be struck by the 
celerity, accuracy, and disregard of mere 
technicalities with which business is trans- 
acted. One is irresistibly impelled to ask 
himself why it is that with the reputation 
of Americans for doing everything from the 


by 
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building of bridges over the Nile, or battle- 

ships for Russia and Japan, to harvest- 

ing, reaping, plowing, and even making 

butter by machinery, faster than other 

people, a court in conservative old England 

will dispose of a half dozen jury cases in 

the time that would be required here in 

despatching one. The cause is not far to 

seek. It lies in the close confinement of 

counsel to the questions at. issue, and the 

prompt interposition of the court to prevent 

delay. The trial is conducted by men 

trained for that special purpose, whose | 
interest it is to expedite and not to pro- 

long them. No time is wasted in immate- 

rial matters. Objections to testimony are 

discouraged, rarely argued, and almost never 

made the subject of exception. The testi- 

mony is confined to the exact point in issue. 

Mere oratory is at a discount. New trials | 
are rarely granted. A criminal trial espe- | 
cially is a serious business, since in case of a | 
verdict of guilty, it is all up with the defen- 
dant, and nothing can save him from pun- 
ishment but the pardoning power of the 
Home Secretary. The result is that homi- 
cides are infrequent, and offenders rarely 
escape punishment for their crimes. 

The delays in bringing cases to trial, 
which are so frequently the cause of com- 
plaint in this country, and which were fully 
treated of in a recent number of the GREEN 
Bac, are serious enough; but the delays 
which vex the soul, weary the patience, and 
deplete the pockets of litigants and tax | 
payers, are those which take place after the | 
case is called for trial. 

There is first the empanelling of the jury 
—a proceeding which ought never take | 
more than an hour or two, but for some 
reason I could never quite understand, is 
sometimes made to consume a month or 
even six weeks, in which each proposed 
juror is expected to give the history of his | 
life and of his opinions -upon every conceiv- | 
able subject, for the apparent purpose of | 
laying the ground, not for a challenge for | 
cause, but for a peremptory challenge. | 





During all this time a large number of jurors 
are kept in attendance, drawing pay but 
rendering no service. 

While examining witnesses, counsel are 
permitted to sit at the table and take notes, 
consuming nearly double the time. necessary 
if they were required to stand. Probably 
more time is lost by want of rapidity in 
putting questions than in any other way 
—no long delays, but a habit of dawdling 
between questions, which not only consumes 
a great deal of time in the aggregate, but is 
usually destructive of the very purpose of a 
cross-examination. Not only are one’s ideas 
clearer and more abundant if the examiner 
be standing, but where questions are 
rapidly put, no time is allowed an unwilling 
witness to concoct an untruthful answer. 
Where a stenographer is employed, the 
practice of taking notes is not only unnec- 
essary but an intolerable nuisance. From 
personal experience I have found that at 
least one-third of the time was saved by 
requiring counsel to stand. 

Objections are constantly made to im- 
material items of testimony and argued as 
though the whole case depended upon them, 


| when no argument should be encouraged 
| except at the suggestion of the judge him- 


self, who in the end usually resorts to that 
favorite device of weak judges of admitting 
testimony subject to objection, and thus 
getting it before the jury. Equally inde- 
fensible is the habit of submitting cases to 
a jury when there is really no conflicting 
evidence. As a matter of practice, I have 
found that about fifty per cent of the cases 


| should be taken from the jury. 


Finally, in its charge, the court is forbidden 
in many of the states from indicating its 
opinion, or even commenting upon the facts, 
and is tied up to giving or refusing a series 
of requests prepared by counsel, which are 
thrown at the heads of the jury unexplained 
by any reference to the facts, and which 
must often serve to entangle them in hope- 
less confusion. The judge is thus stripped 
of his ancient function of advising the jury, 
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and becomes little more than the moderator 
of a New England town meeting. 

But this is not all. The verdict, instead 
of being the end, is little more than the 
beginning of the serious litigation. There 
is the inevitable motion for a new trial; 
motions in arrest of judgment; bills of excep- 
tion, taking months to settle; appeals to 
one and sometimes two appellate courts, 
where the judgment is often reversed for 
error which the law pronounces material, 
but which could not possibly have affected 
the verdict. The motion in 
favorite device of the criminal lawyer, who, 
after spending a month in a trial, where 
every has been exhausted, 
denly discovers after a verdict of guilty, that 
he was not informed by the indictment what 
his client was being tried for, though he 
may never have demurred or objected to 


arrest is a 


resource 


the testimony at the trial. Good sense 
would seem to require that motions of this 
kind should be made at the earliest moment, 
and should not be allowed for insufficient 
pleading, where the facts have been fully 
developed and submitted to the jury. Such 
I understand to be the law in some of the 
states. 

That by reason of these delays jury 
trials have become so intolerably prolonged, 
that, except in actions for torts, they have 
in some jurisdictions fallen largely into dis- 
use. Indeed, so expectant is the public of 
these delays that when, in an important 


sud- | 


| 


| 


criminal case, the accused is tried, convicted, 
and sentenced within a single day, be the 
trial never so fair, the papers speak offen- 
sively of his having been ‘‘railroaded”’ to 
the penitentiary. The result is that the 
venerable system of trial by jury, which we 
inherited from England, has been so com- 
pletely transformed as to be hardly recog- 
nizable, and to have become so unpopular 
in some jurisdictions as to have largely 
Indeed, 
the great legal business of this country for 
the past fifty years, has been carried on 


given place to trials by the Court. 


quietly and upon the whole satisfactorily, 
in courts of equity. 
Unfortunately, the chief 
which I have spoken are such as cannot 
The multipli- 


difficulties of 


be remedied by legislation. 
cation of judges, already enormously out 
of proportion to the population, promises 
no relief, since the delay inheres in their 
system of doing business. How far these 
delays, and the uncertainties of 
verdicts which shall stand, are responsible 
for the savage practice of lynching with 
its attendant horrors of hanging, shooting, 
burning, and torture, it is impossible to 
say, but it is significant at least, that in 
the adjoining Dominion to the north of 
us —a country where justice is adminis- 
tered nominally at least on the same prin- 
ciple as here, that system is entirely un- 


securing 


known. 
WasuincTon, D.C., August, 1905. 
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GOVERNMENTAL REGULATION OF PRICES 


By EuGENE A. GILMORE 


HAT every commodity has a just price, 

that there is some amount of money 
for which it is fair and right that the owner 
of the commodity should exchange it, was 
a doctrine quite generally held by writers 
of the Middle Ages on economic questions. 
This just price is not the arbitrary demand 
of an extortionate dealer dtfiving a hard 
bargain, nor the sacrifice by one in extrem- 
ity of his property for an insignificant sum. 
The just price is the common estimate of 
what the article is worth, what it is fair and 
right to give for it under ordinary circum- 
stances. The modern doctrine of price is 
essentially the same; the normal or natural 
price of a thing is its value as fixed in the 
free and that is 
determined by common estimation. Com- 
mon estimation, formerly and now, is the 
true exponent of the normal or just price. 
The modern differs 
medizval ecnomist as to the best means of 
The 
former relies upon competition free from 
disturbing causes, as efficient; the latter 
believed that it was possible to bring com- 
mon estimation into operation beforehand, 
and by the consultation of experts, to 
estimate the right price, and having ascer- 
tained what the true price should be, to 
enforce it in all dealings. 

It was the influence of this doctrine, the 
condenination by Christianity of avarice and 
greed of gain, and the enforcement by the 
ecclesiastical courts of canons against such 
sins, that is accountable in part for the 
many attempts, especially in England, and 
to some extent in this country, to estab- 
lish by law, as a matter of public policy, 
and to relieve from economic disturbances, 


course of competition, 


economist from the 


bringing out this common estimate. 


this just price. 

In view of what seems to be a growing 
tendency in recent years towards paternal- 
istic legislation which has for its purpose, 


| 
| 
| 








not only the fixing of prices and the pre- 
vention of their manipulation, but also the 
regulation of hours of labor and the condi- 
tions under which private business shall be 
carried on, it will be of interest to notice 
some of the earlier English and American 
statutes having similar purposes. The enu- 
meration is not exhaustive, and is given 
merely to show how far the state has gone 
in its attempts to fix by law the prices in 
purely private businesses. It is not in- 
tended to draw from the failure of all this 
legislation to accomplish its purposes any 
argument against the futility of govern- 
mental interference in such matters. Closely 
related to the statutes fixing the prices of 
labor and commodities, and forming an 
essential part of governmental industrial 
regulation, are those ancient and modern 
statutes prohibiting, engrossing, regrating, 
and forestalling. No attempt is made to 
give an account of this legislation. It will 
be found that, by reason of the intimate 
relation between wages, the price of com- 
modities, and the hours of labor, these three 
matters are frequently dealt with in the 
same statute. 

The occasion for the first important legis- 
lation by Parliament on the subject of 
prices, arose from the ravages of the terrible 
Black Death which devastated England in 
1348-49, although prior to that time there 
was much regulation to be found in the 
customs of the manors and the ordinances 
of the guilds in the towns. There were the 
Assizes of Bread, of Ale, and of Cloth, by 
which the price and quality of these articles 
were fixed with considerable certainty- 
The vear 1349 marks approximately the 
beginning of the attempts by the central 
government to prescribe prices and wages. 
The first statute, known as the Statute of 
Labourers, was passed in this year, 23 Edw. 
Ill. The purpose is best 


occasion and 
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stated in the language of the statute: 
“Because a great part of the people, and 
especially of workmen and servants, late 
died of the plague, many seeing the necessity 
of masters, and great scarcity of servants, 
will not serve unless they may receive 
excessive wages, and some rather willing to 
beg in idleness, than to labor to get their 


living,’’ wherefore it was enacted that 
laborers shall ‘‘take only the wages, 


livery, meed or salary, which were accus- 
tomed to be given in the places where he 
oweth to serve to xx. year of our reign of 
England, or five or six other common years 
next before.”’ 
no master shall pay, and no servant shall 
receive, more than the customary wages. 


It was further provided that 


In order that laborers might not be com- 
pelled to serve at the old wages while paying 
the greatly advanced prices of victuals, 
this act provided, “‘That butchers, fish- 
mongers, regrators, hostelors, brewers, 
bakers, pulters, and all sellers of all manner 
of victual, shall be bound to sell the same 
victual for a reasonable price, having respect 
to the price that such victual be sold at 
in the places adjoining, so that the same 
sellers have moderate gains, and not exces- 
sive.” 

This first Statute of Labourers, by merely 
fixing the wages at what was customary, 
at 
reasonable, was too vague to be practicable. 
III, St. 1, a 
Labourers was passed, which 


and the prices of victuals what was 


In 1350, 25 Edw. second 
Statute of 
provided that ‘Carters, ploughmen, drivers 
of the plough, shepherds, swineherds, deies, 
and all shall take 

where wheat was wont to be given 

for the ten And that 


none pay in the time of sarcling or hay- 


other servants 


bushel pence. 


making but a penny a day. And a mower 
of the meadows for the acre five pence, or 
by the day five pence. And reapers of corn 
in the first week of August two pence, and 
the second That car- 
penters, masons, and tillers, and other work- 


three pence. 


men of houses, shall not take by the day 





for their work, but in the manner as they 
were wont, that is to sav: A master car- 
penter iii. d. and an other ii.d. A master 
free mason iiii. d. and other masons iii. d. 
and their servants i. d. ob. tylers iii. d. and 
their knaves i. d. ob., and other coverers 
of fern and straw iii. d."and their knaves i. 
d. ob. plaisterers and other workers of mud 
walls, and their knaves by the same man- 
ner, without In this 
statute it was also provided that ‘‘Shoes 


meat or drink,”’ 


&c shall be sold as in the 20th year of King 
Edward the 3rd.” 

To make the scheme of regulation effective 
and to insure laborers at the wages fixed, 
there were provided in this and subsequent 
statutes strict requirements as to the con- 
duct of workmen. All able-bodied persons 
within certain ages, and not having means 
of support nor following any craft or trade, 
were bound to serve whomsoever might 
require; laborers were forbidden to leave 
their service and masters to discharge ser- 
vants without reasonable or excuse, 
to be allowed before two justices of the 
peace; all workmen were required to “ bring 
openly in their hands to the merchant towns 


cause 


their instruments, and there shall be hited 
in a common place and not privy.”” No 
‘go out of the 


‘ 


laborer was permitted to 
town where he dwelleth in winter to serve 
the summer, if he may serve in the same 
town.’’ No employer “shall by any secret 
ways or means, directly or indirectly, retain 
or keep any servant, workman or laborer, 
or shall give any more or greater wages 
to the 
assessed or 


contrary 
shall be 
‘shall retain, -hire, 


or other commodity 
that 
No person 


rates or wages 
appointed. ”’ 
or take into service another for any less 
time than one whole year” in any of a large 
number of enumerated trades. The diet and 
apparel of laborers of various classes were 
also prescribed with great detail by statutes. 

The foregoing legislation was a part of 


the national industrial regulation which 
began with Edward I, was actively pro- 
moted by Edward III, and reached its 
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culmination in the time of Elizabeth. The 
objects sought to be accomplished were, 
first, the fixing of fair wages and prices; 
second, compelling the furnishing of the 
commodities at the rates fixed, either by 
committing the offenders to jail or by fines. 
As a part of the second object was the 
detailed control of the conduct, diet and 
apparel of servants and laborers. The rates 
were sometimes designated as the cus- 
tomary or reasonable rates, sometimes they 
were prescribed by the statute, and fre- 
quently they were such as should be fixed 
yearly or oftener by certain of the King’s 
counsellors, justices of the peace, sheriffs, 
mayors, bailiffs, or other officers. 

In 37 Edw. III, c. 3 (1363) it was enacted 
‘“That the price of a young capon shall not 
pass 3 d., and of an old, 4d., of an hen 2 d., 
of a pullet 1 d., of a goose 4 d. go 
By 25 Hen. VIII, c. 2 (1533) it was provided, 
that the price of cheese, butter, capons, hens, 
chickens, and other victuals necessary for 
existence should be fixed from time to time 
by certain justices and officers, and further, 
that those who had such provisions must 
sell them at the prices fixed. 
tion of this statute is said in the preamble 





The justifica- | 


to be the dearth of a good and sufficient | 


supply of such provisions, the hard, difficult 
and uncertain prices, and the enhancing of 


the prices thereof ‘‘by the greedy covetous- | 


ness and appetites of the owners of such 


victuals.’’ The latter reason is no doubt 


entertained by some good people in modern | 


times as accounting for the unsatisfactory 
condition of the meat market. 
As indicating that the attempts at regula- 


tion of prices was not always confined to | 


objects of prime necessity, there was a 
statute passed in 1533 (25 Hen. VIII, c. 
15) providing that certain of the King’s 
officers are authorized on complaint that 


| of the year.”’ 


sellers of books charge unreasonable prices | 


to examine into the matter and to limit the 


prices of books and the charge for binding | 


them. The price of beer barrels was fixed 


at x. d. by 35 Hen. VIII, c. 8 (1543). To | 


encourage archery, long bows were re- 
quired to be sold at iii. s. and iv. d., and in 
33 Hen. VIII. c. 9, is found a schedule of 
prices for various sorts of bows. 

By 8 Anne, c. 18 (1709) and 31 Geo. II., 
c. 29 (1758) the regulation of the old Assize 
of Bread was more elaborately worked out; 
the constituents of all kinds of bread, the 
weight of the loaves, and the price, was 
regulated according to the price of grain, 
meal or flour in the public markets, allowing 
a reasonable profit to the baker. 

Usury being originally in England an 
ecclesiastical offense, it is not remarkable 
to find in the legislation permitting the 
taking of interest a regulation of the rate 
and provisions preventing aggravated forms 
of usury. Such legislation proceeds on the 
theory that the taking of interest is a 
privilege and which may be accompanied 
with restrictions. 

The English attempts at legislative con- 
trol of prices exerted much influence upon 
early American legislation. During the 
financial distresses of the Revolutionary 
War and the stringency in trade caused by 
the presence of large quantities of depre- 
ciated currency, the Continental Congress 
by resolution urged the several states to 
pass laws for the fixing of prices and the 
prevention of forestalling, regrating, and 
engrossing. In 1777 two statutes were 
passed in Massachusetts. The first recited 
that ‘‘Whereas the avaricious conduct of 
many persons by daily adding to the now 
exorbitant price of every necessary and con- 
venient article of life, and increasing the 
price of labor in general, etc., be it enacted, 
etc., that the price of farming labor, in the 
shall not exceed three 
shillings by the day, and found, as usual, 
and so in usual proportion at other seasons 


summer season, 


The wages for other laborers 
and mechanics is also fixed at the customary 
price. ‘‘The following articles shall not be 
sold for a higher price than is hereinafter 
settled, etc., vis., good merchantable wheat, 
at seven shillings and six pence per bushel, 
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good merchantable rye or rye-meal, at five- 
shillings per bushel.”’ . Likewise, the 
price of other grains, salt, rum, sugar, 
molasses, shoes, beef, cotton, tow-cloth, 
flannel, wool, leather, cloth, flour, and many 
other commodities is prescribed. This act 
was supplemented by another in the same 
year which empowered selectmen and com- 
mittees of correspondence of the several 
towns to fix in the respective towns once in 
two months the prices of labor and com- 
modities. A person having in his posses- 
sion any more of a commodity than was 
necessary for the support of his own family 
and dependents, was required to sell the 
surplus to such as needed it at the lawful 
prices. 
year (Province Laws, 1776-77, c. 46). 

In 1778 New York passed a statute (ch. 
34) which fixed the wages of farm laborers, 
It also prescribed 
the prices of hemp, wool, various manu- 
factured articles, woolen cloth, rum, sugar, 
and numerous other articles. It also regu- 
lated the profits of traders, retailers and 
vendors. This act was repealed during the 
same year. In 1786 there was also in New 
York a statute requiring authors of books 
to furnish them at reasonable prices (Green- 
leaf’s Laws, p. 275). 

As an essential part of the state regulation 
of wages and prices was the regulation of 
the hours of labor. Whatever affects the 
hours of labor also affects the wages, and 


mechanics, and others. 


whatever affects wages necessarily involves 
prices, so that it is impracticable to legislate 
on one subject without becoming concerned 
with the other. The modern legislation 
attempting to fix the hours of labor will 
logically lead to similar attempts at fixing 
prices and wages. As early as 1562, a very 
extensive regulation of hours of labor is 
found. In 5 Eliz., c. 4, it is provided “‘that 
all artificers and labourers, being hired for 
wages by the day or week, shall betwixt 
the midst of the March and 
September be and continue at their work 
before five of the clock in the morning and 


month of 


This statute was repealed the same 








continue at work and not depart until be- 
tweixt seven and eight at night (except it 
be in the time of breakfast, dinner or drink- 
ing, the which times at the most shall not 
exceed above two hours and a half in a day, 
that is to say, at every drinking one half 
hour, for his dinner, one hour, and for his 
sleep, when he is allowed to sleep, the which 
is from the midst of May to the midst of 
August, half an hour at most, and at every 
breakfast one half hour); And . . . between 
the midst of September and the 
of March shall continue at their work 
from the spring of the day in the morning 
until the night of the same day, except it 
be in time afore appointed for breakfast and 
The hours of labor for tailors was 


midst 


dinner.” 
fixed by 1. Geo. I, c. 13 (1720) at from six 
o’clock in the morning until eight at night, 
with one hour for dinner, and the wages 
from March 25, to June 20, were not to 
exceed two shillings per day, and for the 
remainder of the year, one shilling and eight 
pence. The first statute was not formally 
repealed until 1875 (38 & 39 Vict. c. 86, §17). 
Thus for over three hundred years the legal 
day’s work for a large class of workmen, as 
fixed by statute, was from eleven to thirteen 
hours. When the law was finally repealed 
no one suggested as a reason for so doing 
thatit deprived Englishmen of their “liberty” 
or ‘‘ property.” 

The English and the early American laws 
fixing the prices of labor and other commodi- 
ties in private businesses were never suc- 
cessfully enforced, and either became obso- 
lete soon after their passage or were repealed, 
and the scheme governmental 
regulation was abandoned 
economically inexpedient. There are few 
instances the United States of direct 
regulation of prices in business of a strictly 
private nature. There strong and 
prevalent feeling that a general legislative 
power to regulate private business, to pre- 
scribe the conditions under which it may 
be carried on, and to fix the price of com- 
modities and services would be a deprivation 


whole of 


of prices as 
in 


is a 
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of liberty and property guaranteed under 
the American constitutional system and 
would be contrary to the genius of American 
institutions. There is, however, a large 
body of law which, while not directly fixing 
prices, has for its purpose the prevention of 
monopoly and the prohibition of combina- 
tions to restrain trade. It is also a well- 
recognized principle that in a 
properly designated public, state regulation 
of prices is not only legitimate but desirable, 
and laws fixing the charges for carriage, 
ferriage, wharfage, etc., are common. There 
is also recognized by the case of Munn vw. 
Illinois and the decisions arising out of the 
Granger legislation, the principle that any 
business, whether or not concerned in the 
work of the state and enjoying govern- 
mental franchises, 


business 


rerogatives or may 
fo) » 


become “‘affected with a public interest”’ | 
so as to justify state regulation of its charges. | 
When a business will be so “‘affected”’ is | 


not clear. It was suggested in Budd v. 
New York, 143 U.S. 517, that whenever the 
business possessed a ‘‘virtual monopoly,” 
whether legal or de facto, the state might 
regulate its charges, on the ground that 
monopolistic conditions often bring oppres- 
sion, to the relief of which the state’s police 
power properly extends, even to the fixing 
of rates. But in Brass v. North Dakota, 
153 U.S. 391, state regulation of charges 
for grain elevating and storing was upheld, 
although there was no monopoly of any 
kind. For aught that appears, it was simply 
convenient and desirable that such prices 
should: be regulated. In Inter-Ocean Pub. 
Co. v. Associated Press, 184 IIl., 436, there 
is an intimation that whenever any private 
business becomes essential to the comfort 
and convenience of the public, it is “affected” 
and may be regulated. An examination of 
most of the preambles of most of the statutes 
regulating prices shows that they were en- 
acted for the purpose of relieving from 
economic distresses and to secure to the 
people those commodities which were deemed 
by the legislative branch of the government 








to be of prime necessity for the existence 
or for the comfort and convenience of the 
body politic. The principle seems to be 
that whatever is essential or desirable for 
the public good the state may secure, and 
if to secure it the price must be fixed by law, 
the state may fix it. As indicating this, a 
recent statute of New Hampshire (Laws of 
1899, c. 85) may be mentioned. Its striking 
similarity in language, and purport to some 
English statutes three hundred years old, 
is apparent. ‘‘Any person or persons who 
feel aggrieved by any rates charged by any 
fire insurance company doing business in 
this state may complain to the insurance 
commissioner, who shall hear the parties; 
and if it appear to him that the rates charged 
are excessive, he shall fix a reasonable rate, 
and the rate so fixed shall be binding upon 
all such companies. ... If any such in- 
surance company refuses to insure prop- 
erty at the rates fixed by the insurance 
commissioner it shall be fined $200 for each 
offense.”” This is not different in principle 
from 25 Hen. VIII, c. 15, above, which 
authorized certain officers on complaint to 
fix the price of books and binding, or 16 & 
17 Car. II, c. 2, authorizing officers to fix 
a reasonable price for coal. 

Whether there is under the American 
constitutional system a general legislative 
power to fix prices in private business is an 
open question. The views of many on 
questions of economics and expediency, and 
on the proper functions of the state, would 
undoubtedly oppose the exercise of such a 
power. But it may well be that a time will 
come when dominant public sentiment will 
incline less to the laissez-faire and more to 
the socialistic idea of the state. The 
decision of the Supreme Court of the United 
States in People v. Lockner, holding the 
New York ten-hour-a-day law for bakers 
unconstitutional, because its ‘‘real object 
and purpose were simply to regulate the 
hours of labor between the master and 
employees (all being sut juris) in a private 
business not dangerous in any degree to 
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morals and not in any real or substantial 
degree to the health of the employees,” 
indicates’ that a bare majority of the court 
does not regard police legislation limiting 
the hours of labor in a private business for 
purely social and economic reasons as within 
the constitutional power of the state. What 
is said of a law limiting the hours of labor 
would apply equally to a law fixing rates 
and charges in a private business. The dis- 
senting opinion of Holmes, J. in this case, 
is, however, suggestive: 
tions and state laws may regulate life in 
many ways which we, as legislators, might 
think as injudicious, or, if you like, as 
tyrannical as this (the New York law) and 
which, equally with this, interfere with the 
liberty to contract. ... The Fourteenth 
Amendment does not enact Mr. Herbert 
Spencer’s Social Statics. ... A consti- 
tution is not intended to embody a particu- 


““State constitu-. 





lar economic theory, whether of paternalism | 


and the organic relation of the citizen to 


the state, or of laissez-faire. It is made for 
people of fundamentally different views, and 
the accident of our finding certain opinions 
natural and familiar, or novel, or even 
shocking, ought not to conclude our judg- 
ment upon the question whether statutes 
embodying them conflict with the Constitu- 
tion of the United States....I think 
that the word ‘liberty’ in the Fourteenth 
Amendment is perverted when it is held to 
prevent the natural outcome of dominant 
opinion.” If dominant opinion should favor 
a return to the paternalistic conditions of 
medieval England, or to some modified and 
less extensive control of private business, 
such as reasonable restrictions on the hours 
of labor, and prohibitions on the manipula- 
tion of prices, however inexpedient such 
legislation might by some be thought to 
be, the Constitution should not be cons- 
strued to check the working out of such 
opinion. 
Mapison, Wis., September, 1905. 
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CHARLES E. HUGHES, THE PILOT OF THE INSURANCE 
INVESTIGATION 


By Linpsay RussELu 


HEN Mr. Hughes rejected the 

Republican nomination for mayor 
of New York, he did no more than was 
expected by those who knew him. No one, 
except, perhaps, the machine politicians, 
doubted that he would refuse to renounce 
his duties as chief counsel of the insurance 
investigating committee, even had there 
been a prospect of his winning the election. 
He is not the sort of man to shun an obliga- 
tion for personal considerations. 

Although the “‘insurance inquisitor’’ as he 
had been called since the New York State 
Legislature selected him for their advisor, 
was scarcely known a year ago, except to 
the bench and bar of New York City as an 
able advocate, and in educational circles as 
a competent instructor in legal topics, he 
now holds a position among the. leaders of 
the American Bar. The elevation, how- 
ever rapid, is not questioned. The fact 
would have been recognized throughout. the 
country if he had never been mentioned in 
connection with the mayoralty. Two mil- 
lion or more of insurance policy-holders had 
been praising his efforts in their behalf for 
a month before political preferment was 
held out to him. 

It was the investigation of the Gas Trust 
that first ushered Mr. Hughes into the 
limelight as a lawyer of national reputation. 
That was last winter. The members of the 
bar, of course, had known him as a man of 
learning, intellect and skill in handling cases, 
but there had been little in his career to 
distinguish him from scores of other attor- 
neys able to win suits involving large busi- 
ness interests. The judges of the courts, 
high and low, had recognized his ability as 
equal to that of almost any New York 
barrister; but in none of his important court 
appearances had there been proof of his 





preéminent qualifications for the work that 
has made him famous. 

The insurance committee, having before 
it the memory of his successful exposure of 
the Consolidated Gas Company’s outrageous 
monopoly in Greater New York, was quick 
to choose him as the right man to discover 
the corruptions and ailments of the so- 
called ‘‘mutual’”’ companies. Even after he 
had accepted the trust, despite his record in 
the gas inquiry, there were cynics who 
prophesied a ‘‘whitewash”’ for the insurance 
corporations.. But the prophets did not 
know Hughes. The investigation had been 
in progress less than a week, when they 
found that he meant to carry it to the bitter 
end. The committee, itself, had it wished 
to do so, could not stop him; the blustering 
of the scorched financiers did not frighten 
him; the manceuvers of the politicians, some 
of whom had been benefited by the lavishness 
of the insurance lobby, did not deceive him. 

Mr. Hughes’ methods as an examiner of 
witnesses was disclosed in both the investi- 
gations, but naturally did not attract as 
much attention in the gas inquiry as when 
he attacked the question of insurance, with 
its interest for men and women throughout 
the world. There is not a newspaper 
reader in America to-day, who has not heard 
how Hughes made playthings of the ‘“‘mu- 
tual’’ corporation presidents, those auto- 
crats whose very names had been a terror 
to less bold inquisitors. It has become 
common gossip how he forced them to con- 
fess their carelessness and drove them to 
the wall in their meager defense of worse 


faults. The story of his proof of campaign 
contributions, fabulous salaries, wasteful 
extravagance, gross favoritism, financial 


jugglery and personal misappropriations has 
spread over the world until every man who 





THE GREEN BAG 


634 

















CHARLES E. HUGHES 


PHOTO BY MACDONALD 








asvaaaa 





YIIM 


CHARLES E. HUGHES 


635 





goes in for American insurance under present 
conditions knows he is walking blindfolded 
into the other fellow’s game. 

In unfolding the inside workings of the 
insurance manipulators, Mr. Hughes dis- 
played, first of all, unlimited patience; no 
point was too small for his attention, no 
road too devious, if only it led toward the 
end in view. He would retrace, over and 
over again, his questions to an unwilling 
witness, seeking by each new line to weave 
a net from which there was no escape; and 
finally the witness, whether he was a presi- 
dent or a clerk, would be forced to yield at 
least a part of the information desired. 
The questions could not be expected, of 
course, to draw out confessions of criminal 
guilt, but he did manage, where there had 
been an approach to such guilt, to convince 
the audience that the witness had been 
negligent of his duties. It is not going too 
far to say that in many cases he produced 
plenty of moral proof that a crime had been 
committed. Had he been a _ prosecutor 
instead of a mere legislature’s investigator, 
detailed to discover reasons for remedial 
laws, he might have sent some of his victims 
to a cell instead of back to their now pre- 
carious fiduciary positions. Patience was 
not the only trait he displayed as an exami- 
ner. He was both quick to seize upon new 
clues and remarkable in his ability to com- 
prehend complex financial transactions be- 
yond the grasp of most men who are un- 
trained in such matters. His “poise,” too, 
was conspicuous — this by the way is the 
possession of what his friends say he is 
proudest — and there was not a moment 
when he lost his temper or forgot his good 
manners, no matter how annoying or recal- 
citrant the witnesses might be. From first 
to last he was alert, concise and polite. Nor 
did he ever seem to tire, and the stenog- 
raphers said he was as ‘“‘hard to take” 
after four o’clock in the afternoon, as he 
had been when the hearing opened in the 
New York City Hall at half-past ten o’clock 
in the morning. 


Mr. Hughes is a worker ‘‘from the word 
go.”’ Ever since he was a boy —he was 
born in Glenns Falls, New York, on April 
11, 1862 — he has been noted for his indus- 
try. When his father, the Rev. D. C. 
Hughes, a Baptist minister, took him to 
the family’s new home in Newark, N. J., 
he studied more than his parents thought 
was good for him in the ptimary grades of 
the public schools. When he attended a 
High School in New York City, after another 
move of the family, he became known as 
a youth of unusual ability and of depth 
beyond his years, and he was ready to enter 
The College of the City of New York a 
whole year before he was old enough to 
matriculate. 

After a period under his father’s tutor- 
ship in 1875-76, he changed his plan of 
attending college in the city and went to 
Madison (now Colgate) University, at Hamil- 
ton, New York. There he remained until 
1878, when he transferred his allegiance to 
Brown University, joining the Sophomore 
class. In 1881, he was graduated with 
honors, having been one of five members of 
his class eligible to the scholarship society 
of Phi Beta Kappa. 

For a year after his graduation he taught 
school. He experienced some difficulty in 
securing a position, because of his youthful 
appearance, but finally persuaded the prin- 
cipal of the Delaware Academy, at Delphi, 
N. Y., to let him try his hand on the 
greek and mathematics classes. The prin- 
cipal, outgrowing his misgivings, was dis- 
gruntled when the young man left him to 
study law in 1882. 

Two years at the Columbia University 
Law School, where he won a prize fellow- 
ship after his first spring term, fitted him 
for a clerkship. He was employed at a 
nominal salary by Chamberlain, Carter and 
Hornblower. Previously, while a student, 
he had been registered in their office as well 
as with Gen. Stewart L. Woodford, then 
United States District Attorney. As a 
| salaried clerk, quickly growing in favor with 
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Walter S. Carter, of the firm, he worked hard 
from 1884 until 1891. Then he accepted a 
professorship of law at Cornell University, 
much to the disgust of Mr. Carter, who had 
already rated him as one of those young 
men not to be let go. Mr. Carter was cele- 
brated for his ability to surround himself 
with youthful talent of unusual quality. 

The reason Hughes took the professorship 
was that he had worked too much for his 
physical well-being. He needed a rest, and, 
besides, he liked teaching. With his wife, 
who was Miss Antoinette Carter, his em- 
ployer’s daughter, and whom he had married 
on December 5, 1888, he spent two quiet 
Ithaca, N. Y., where Cornell 

At the end of that time he 
Leaving 


years at 
is situated. 
was ready for an active life again. 
behind him a reputation that had caused 
him to be classed as one of the most scholarly 
men in the university faculty, he returned 
to New York to enter the new law firm of 
Carter, Hughes and Dwight. : 
Since then Mr. Hughes, who was known 
as the ‘‘working member”’ from the start, 
had many important cases, beginning with 
the one that took him to Oregon in behalf 
of the Eastern bondholders of ajwrecked 
railroad corporation in that state. He has 
never figured in criminal actions, but has 
devoted himself to civil litigation, and, 
perhaps, most of his work in recent years 
has been as counsel to other lawyers. The 
firm, after it had been styled Carter, Hughes 
and Cravath, and later, Carter, Hughes, 
Rounds and Schurman, became Hughes, 
Rounds and Schurman, when Mr. Carter 
died in the spring of 1904. 
The “insurance inquisitor’ 
ing practice has now compelled him to give 
up the special lectureships he held for some 
years at Cornell and the New York Law 
School, with his wife and three 
children in an unostentatious house at No. 
570 West End Avenue, where he has a fine 
library that monopolizes his attention most 
evenings, after the long day’s work at the 
office is done. His only son, now sixteen 


whose. grow- 


resides 





years old, is a Freshman, at Brown Uni- 
versity, and the two little daughters attend 
a private school in the city. 

Golf is Mr. Hughes’ chief diversion, and 
he tries to be on the links at least once a 
week, generally Saturday afternoon. He 
is also fond of mountain climbing; hence an 
annual vacation in’ Switzerland. Occasion- 
ally, too, his love of outdoor life carries him 
to the Maine woods for a fortnight of trout 
fishing. His friends know him as a man 
who believes in exercise and hard work, as 
much of each as one can get. 

The Baptist Church numbers the lawyer 
among its staunch members, and he was one 
of the organizers of the Bible Class led by 
John D. Rockefeller, Jr. His political be- 
liefs are Republican, though he never sought 
office. The speech he made in declining the 
recent mayorality nomination on October 
9, was as illustrative of his even tempera- 
ment as it was of his sagacity. In it he 
said to the Notification Committee: 

““You know how desirous | have been that 
the insurance investigation should not be 
colored by any suggestion of political motive. 
Whatever confidence it has inspired, has 
been due to absolute independence of politi- 
cal considerations. It is not sufficient to 
say that an acceptance of this nomination, 
coming to me unsought and despite an 
unequivocal statement of my position, would 
not deflect my course by a hair’s breadth, 
and that I should remain, and that you 
intend that I should remain, entirely un- 
trammeled. The non-political character of 
the investigation and its freedom from bias, 
either of fear or favor, not only must exist; 
they must be recognized. I cannot permit 
them, by any action of mine, to become 
matters of debate. 

“There are abundant opportunities for 
misconstruction. Doubtless, many abuses 
will remain undisclosed, many grievous 
wrongs, to which the evidence may point 
from time to time, will be found unsuscepti- 
ble of proof, many promising clues will be 
taken up in vain. Were I, with the best of 
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intentions, to accept the nomination, it is 
my conviction that the work of the investi- 
gation would largely be discredited, its 
motives would be impugned, and its integ- 
rity assailed. To many it would appear 
that its course would be shaped and its 
lines of inquiry would be chosen, developed, 
or abandoned, as political ambition might 
prompt, or political exigency demand. 

“Such a situation would he intolerable. 
There is but one course open. The legis- 
lative inquiry must proceed with convinc- 
ing disinterestedness. Its great opportuni- 
ties must not be imperiled, by alienating the 
support to which it is entitled, or by giving 
the slightest occasion for questioning the 
sincerity and single-mindedness with which 
it is conducted. 

‘There is, however, another consideration 
which is to be conclusive. The work of the 
investigation is laborious and _ exacting. 
It taxes the strength of the counsel of the 
committee to its limit. It is performed 
under great strain. Whatever success is 
gained, is the result of unremitting toil and 
undivided attention. There is no wizardry 
in it. 

“It is idle to suppose that if I accepted 
your nomination I could continue my part of 
the work of the investigation efficiently. I 
may be pardoned for saying that I am a better 


judge of what that work requires than any ° 


one ‘apart from my associates. It requires 
every moment of available time. It requires 
endeavor secure from interruption, and a 
mind free from distraction. It has been 
suggested that it would not be necessary 
for me to make an active canvass, that I 


should not be obliged to make a speech, to 


attend a meeting, or even to write a letter. 
“In effect you ask me to enter upon a 





campaign in which important questions 
should be discussed and brought home to 
the conscience of the people, with my mouth 
shut and my hands tied. Apart from a 
natural disinclination to place myself in such 
a situation, I believe the plan to be wholly 
impracticable. But, assuming it to be carried 
out as fully as is contemplated, it would 
still leave a large demand upon time and 
nervous energy which would be inexorable, 
and would be an element of distraction most 
injurious to the investigation. I do not 
believe that the man lives, and certainly 
I am not the man, who, while a candidate 
for the mayoralty, could perform with 
efficiency that part of the work which has 
been devolved upon me in the pending 
inquiry. If I were to accept the nomination 
for the high office of mayor of this city, I 
should be obliged to curtail this work, and 
this I have no right to do. 

“For your expression of confidence, I 
thank you. The honor you would confer 
upon me I most highly esteem. Your gen- 
erous approval and the unanimity and 
enthusiasm with which the nomination was 
made, I warmly appreciate. But I have 
assumed obligations of the first importance 
which make it impossible for me to meet 
your wishes. I must, therefore, respectfully 
decline the nomination.”’ 

In spite of his professional duties, Mr. 
Hughes finds time to mingle with his friends. 
He is an attractive after-dinner speaker, and 
a charming conversationalist when in the 
humor for it. His clubs are the University, 
Cornell, Brown, and Lawyers’, and he 
belongs to the American Bar Association, 
the State Bar Association and the American 
Baptist Social Union. 

New York, N. Y., October, 1905. 
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LYNCH-LAW AND LYNCHING! 


By DuaNnE Mowry 


R. JUSTICE BREWER,’ of the Su- 

preme Court of the United States, is 
reported to have recently said that lynch- 
law is now a habit of the American people. 
And he very justly denominates it ‘‘a most 
terrible blot on our national life.’”” He adds: 
“It used to be said that it was one of the 
worst evidences of the lawlessness that pre- 
vailed in our frontier life. I have seen it 
operate in such communities, a society where 
the machinery of the law was not yet in 
full operation. But now, alas, scarcely a 
day passes that we do not learn that ‘the 
people have taken the law into their own 
hands,’ as the remark is, somewhere in this 
country.”’ 

In a government, whose subjects pride 
themselves upon their law-abiding pro- 
clivities and respect for law, this arraign- 
ment, coming from such eminent authority, 
becomes a most important and _ serious 
matter, if true. And is it true? 

Dr. J. E. Cutler, in his investigation into 
the history of lynching in the United States, 
who has recently submitted the most com- 
prehensive treatise extant on the subject of 
lynchings and lynch-law in this country, 
does not hesitate most positively to say that 
“the practice whereby mobs capture in- 
dividuals suspected of crime, or take them 
from the officers of the law, and execute 
them without any process at law, or break 
open jails and hang convicted criminals 
with impunity, is to be found in no other 
country of a high degree of civilization.” 
And he asserts that ‘‘we may be reluctant 
to admit our peculiarity in this respect and 
it may seem unpatriotic to do so, but the 


1 Lynch-law. An Investigation into the His- 
tory of Lynching in the United States, By Jamcs 
Elbert Cutler, Ph.D. New York: Longmans, 
Green & Company. 

2 In a Public Address before the 
School. 
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fact remains that lynching is a criminal 
practice which is peculiar to the United 
States.’’ Ample statistics, data, and reports, 
from court proceedings, newspapers, and 
other sources, are introduced by the author, 
not, perhaps, entirely reliable, but nearly 
so, which go far to sustain the indictment by 
Justice Brewer. It is believed that the 
claim that lynching has become an Ameri- 
can. ‘‘habit” is fully warranted by the 
facts. 

Mr. Cutler’s discussion of the origin and 
growth of lynch-law in this country is very 
full and shows that in its inception lynch- 
law, which is defined as the popular admin- 
istration of justice without the forms of 
law, did not contemplate the execution of 
its victims; that the taking of human life 
has been a practice of a comparatively 
recent date, since the Civil War. So that 
to-day ‘‘a lynching may be defined to be an 
illegal and summary execution at the hands 
of a mob, or a number of persons, who have 
in some degree the public opinion of the 
community behind them.’’ In the earlier 
days of its administration, lynch-law meant 
some sort of corporal punishment, usually 
whipping, or, possibly, banishment from the 
community. How far it has degenerated 
it is not difficult to determine from the 
examination of the initial chapters of this 
interesting book. 

In considering the causes for the prev- 
alence of lynch-law in this country, Dr. 
Cutler doubtless states the true one. He 
does not believe that it lies along racial 
lines, or is due, primarily, to race prejudice. 
He says, as we think, truly: ‘‘The Ameri- 
can people are not any more disposed 
toward lawlessness — they are not less law- 
abiding —than European peoples; it is 
rather that they maintain a wholly differ- 
ent attitude toward the law. Social and 
political conditions are different, and the 
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law, instead of being something in itself to 
reverence and respect, is little more than a 
device for securing freedom. The value of 
laws as rules of conduct is not minimized, 
but there is no sense of sanctity pertaining 
to them. To outwit, avoid, defy, or for- 
get the laws is not a serious offense so long 
as an appeal can be made to the individual 
sense of justice in support of such courses 
of action.’”” How important it is, therefore, 
that some definite and wise legislation be 
invoked to impress upon the mob the power 
and virtue of our penal statutes as admin- 
istered in our courts of justice under the 
forms of law. As was once said by Thomas 
Jefferson: “‘It is more dangerous that even 
a guilty person should be punished without 
the forms of law, than that he should 
escape.” And as good and law-abiding 
citizens we shall have to, sooner or later, 
recognize the force of this wise and just 
observation. The price of good govern- 
ment is the willingness to be governed by 
it. Admitting, as it must be admitted, 
that the reign of the mob is all too frequent 
in this country, it will be worth while to 
examine some of the facts, arguments and 
conclusions found in the volume before us. 

There has been a wide-spread opinion 
prevailing in this country, and, perhaps, 
elsewhere, that most of the lynchings of 
negroes was for the crime of rape against 
white women. For in most cases, where a 
negro is the victim of the mob, his summary 
execution is justified on account of the 
loathsomeness of his crime against a white 
woman. The author shows conclusively, 
from statistics which seem quite convincing, 
that during the last twenty-two years not 
more than thirty-four per cent of the 
negroes summarily put to death have been 
lynched for that crime, either alleged, 
attempted, or actually committed. The 
argument offered in some quarters in justi- 
fication of the lynching of negroes because 
of the criminal assault on defenseless white 
women, must, in the light of the conclusions 
of Dr. Cutler, based, as he assures us, on 





carefully prepared statistics, prove un- 
tenable and unavailing. 

The writer suggests that the lynching of 
negroes in recent years can be justified on 
no other ground than that the law as formu- 
lated and administered has proved inade- 
quate to deal with the situation, that it has 
seemed utterly unsuited to the function of 
dealing with negro criminals. There may 
be more truth in the following observation 
than we are, at first thought, willing to 
concede: ‘‘A judicial system adapted to a 
highly civilized and cultured race is not 
equally applicable to a race of inferior 
civilization, and the failure to realize this 
fact and act upon it, by making special 
provision for the control of the negro popu- 
lation in the southern states since slavery 
was abolished, is a fundamental reason for 
the disrepute into which legal procedure has 
fallen as regards negroes accused of offenses 
against the whites.’”’ It would be interest- 
ing to know just what ‘“‘special provision” 
would be equal to meet the case under the 
federal constitution. Certain it is that no 
invidious distinctions of citizens on account 
of race, color, or for any other cause, are 
permissible under our constitution and laws. 
And this applies with equal force with 
reference to punishments for the commis- 
sion of crime as well as for social, economi- 
cal, or other reasons. 

In the discussion of remedies for lynch- 
ing, reference is had to the condition which 
prevails in all well-settled communities, 
rather than to conditions found in a fron- 
tier society. The changed social conditions 
incident to a density of population in a 
frontier region, and the establishment of an 
adequate judiciary, remove the cause for 
the frontier type of lynch-law. 

It is the author’s firm belief that ‘‘the 
only ultimate remedy for lynching is a 
strong public sentiment against it.” But 
such a sentiment already exists in this 
country. The vast majority of our people, 
in theory, at least, are. opposed to lynch- 
law. And still the triumph of lawless force 
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by whole communities, continues. I do not 
minimize the value and virtue of public 
opinion upon any important movement in 
the interest of better governmental condi- 
tions. It is of paramount importance in 
a democracy: But it is neither the ‘‘ulti- 
mate’’ nor sufficient remedy for the crime 
of the mob. How can there be an effective 
“‘strong sentiment’’ against lynching unless 
the intelligent oppose the crime? And our 
author has shown quite clearly that the 
most frequent lynchings do not occur 
among the illiterate and ignorant classes. 
The crime, moreover, has grown more fre- 
quent during the last decade, and the tor- 
ture accompanying the execution of the 
victims of the mob has also increased in 
both frequency and severity. 

The certainty of prompt and adequate 
punishment for crime is, I am convinced, 
one of the most positive and satisfying pre- 
ventatives. Punishment awakens fear; it 
inspires respect. Our author has already 
been quoted as saying that the American 
people are wanting in respect for law, and 
lynching is one form of the manifestation 
of that disrespect. And what is law but 
the orderly arrangement of all existence. 
Does not the term imply not only the 
precept, but the penalty also? “Indeed, 
law, without punishment for its violation, 
is impossible in the nature of things.”’ 

There is no doubt that the conviction of 
the mob under existing laws is extremely 
difficult and practically impossible. It need 
not be so. Legislation is possible which 
will effect certainty of punishment for the 
mob. Such legislation might require amend- 
ments to both the federal, and most, if not 
all, of the state constitutions. For I be- 
lieve that the only hope of conviction of the 
mob can come by having its trial elsewhere 
than in the ‘‘ district wherein the crime shall 
have been committed.’’ We are all solic- 
itous to have those accused of crime given 
a speedy trial by an impartial jury. But 
how can such trial ke “‘impartial’’ when the 
history of all prosecutions of the mobs 





have been prompt acquittals in spite of the 
fact that ample evidence has been sub- 
mitted establishing the guilt of the mob 
beyond a reasonable doubt? Is the lesson 
of judicial experience to have no meaning? 
No jury of the vicinage, where the lynching 
was committed, has ever convicted the mob. 
The conclusion is irresistible that too many 
friends, relatives, and sympathizers of the 
accused are either members of the jury or 
other officers of the court to guarantee 
the due administration of justice. While 
it is never desirable to have the criminal 
procedure of the country so rigid and severe 
as to make remotely possible the conviction 
of the innocent, it is most desirable, yea, 
imperative, that where our criminal proce- 
dure has proved inadequate to meet actual 
conditions of lawlessness, and this inade- 
quacy has been uniformly established in the 
actual trial of causes, as in that of the trial 
of whole communities that have participated 
in the illegal execution of a human being, 
then it is the business and duty of the law- 
making branch of our government to so 
amend our laws as to effectually meet the 
needs of the case. It is my contention that 
the state, in criminal cases, should be given 
the absolute right to remove for trial 
such cases as are now under consideration, 
to some other part of the Commonwealth 


| than the county wherein the offense is 


alleged to have been committed. Perhaps 
the proposed amendment or statute ought 
to go further, and make it mandatory on the 
part of the state to remove all such cases 
to some territory in the state far away from 
the scene of the commission of the alleged 
crime. Such a change in our criminal pro- 
cedure would require amendment of those 
state constitutions which require trial by a 
jury of the vicinage similar to the 6th Amend- 
ment of the Constitution of the United 
States, and the writer believes that the im- 
portance of the question requires it. Indeed, 
he would even go so far as toadvocate amend- 
ment of the federal constitution and legis- 
lation by Congress if the states failed to act. 
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The writer inclines strongly to the view 
that these cases should be prosecuted by 
officers selected by the chief executive of 
the state, by and with the advice and co- 
operation of the office of the attorney-gen- 
eral of the state. For the objection which 
is made to a jury of the county where the 
offense is charged to have been committed 
applies also to the local prosecuting 
officer. These prosecuting officers are usu- 
ally elected by the citizens of the county, 
and while their duty is made quite clear and 
plain by the statute books, the disposition 
to temporize with the local conditions is 
very great, if not overpowering. The temp- 
tation to trifle with these conditions ought to 
be removed; rendered impossible. It would 
seem that this last suggestion could be made 
immediately operative without the necessity 
of constitutional amendments. 

As a concurrent remedy for lynching, our 
author does not believe there is much 
virtue in giving damages to the lawful heirs 
of the victim. His reason for this view is 
that it has been impossible, in most cases, 
to enforce the provision. I cannot take Mr. 
Cutler’s view of this matter as either just 
or tenable. I strongly favor the recovery 
of damages from the county for the sur- 
viving representatives of the victim, be- 
cause it is in some limited sense a punish- 
ment to all of the tax-paying community 
where the lawless act was committed. 
And also for the following additional reasons: 
first, as a punishment to the state for 
its failure to give one of its citizens the pro- 
tection guaranteed under our laws; and 
second, to make to the immediate heirs 
of the deceased some slight compensation 
for their loss. The amount of this damage 
should be fixed by law and should be at 
least $5,000.00. There seems to be some 
ground for the statement that the collection 
of this damage under state laws is difficult. 
If this is true, then Congress should take up 
this phase of the matter, for the recovery 
of damages should be made very simple, 
easy, and inexpensive, the principal requi- 





sites being proof of the killing, of the time 
and place of same, and of heirship. If 
Congress should see fit to enact a law giving 
heirs of victims damage, its collection 
could be made effective through the Court 
of Claims at Washington and out of the 
National Treasury, and by the general gov- 
ernment collected from the state, which in 
turn should be required to collect it from the 
county where the offense was committed. 
This salutary provision can he enforced. 
The failure to do so, if it has ever been tried 
before, was due, doubtless, to the unwilling- 
ness of the very people who committed the 
crime to make any amends for it. By 
passing the entire matter over to the gov- 
ernment at Washington, this objection of 
want of enforcement is met and answered. 
This provision will tend to restrain many 
would-be lynchers from the commission of 
its intending crime. In this way it will 
exert a wholesome and deterring influence. 
We all know that a fine exerts a restraining 
influence on the commission of crime. 
Why not, then, the payment of money by 
whole communities, as in the nature of 
punitive damages for illegally taking the 
life of a human being?! 


1 Since the above article was written, the writer 
has had his attention called to a recent statute 
passed by the General Assembly of Illinois, and 
approved May 16, 1905, which is designed to sup- 
press mob-violence. This statute recognizes con- 
ditions which are emphasized in our article and 
provides for mild penalties for violation of the 
law by the mob. It permits the recovery of dam- 
ages from the county or city in which injury is 
inflicted to the person or property of the victim 
of the mob, to an amount not exceeding five 
thousand dollars. And in case of the death of the 
victim, damages not exceeding five thousand 
dollars may also be recovered by the spouse, 
lineal heirs, or others who were dependent upon 
the deceased for support. It is also provided that 
the taking of any person from the hands of the 
sheriff and lynching him shall be prima facie evi- 
dence of failure on the part of such sheriff to do his. 
duty, and his office shall thereupon become vacant. 
He may, however, be reinstated, if he petitions the 
governor for a hearing and prove to the satisfac- 
tion of the governor that he did his full duty in 
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The attorney who appeared for the 
assassin of President McKinley, when ad- 
dressing the court, contributed a real ser- 
vice to the peace and good order of society 
in declaring that mob-law is worse than 
anarchy. Most of us abhor and condemn 
the man who does not believe in any law, 
or any form of government. All feel that 
such doctrines are dangerous; are criminal; 
that they will overthrow our government 
in time if they are allowed to prevail. But 
this jurist, while conceding the danger that 
would follow the prevalence of anarchistic 
doctrines, declared that he did not believe 
it created, or would create, a danger equal 
to the belief, becoming so common, that 
men who are charged with crime shall not 
be permitted to go through the form of a 
trial in a court of justice, but that lynch- 
law shall take the place of the calm and 
dignified administration of law by our 
courts of justice. “When that doctrine 
becomes sufficiently prevalent in this coun- 
try”’ he says, “if it ever does, our institu- 
tions will be overthrown, and, if we are 
not misinformed as to the state of mind of 
some people in some parts of the country, 
the time is fast approaching when men 
charged with crime will not be permitted 
to come into court and submit to a calm 
the premises. The penalty for inflicting ‘‘ material 
damage to the property or serious injury to the 
person of any other person upon the pretense of 
exercising correctional powers over such person or 
persons, by violence and without authority of 
law,”’ is imprisonment in the penitentiary not 
exceeding five years. 

The effect of this legislation would be most 
salutary were it not for the objection which has 
been suggested in our main article, viz: Inability 
of our courts to grant the relief which the various 
provisions of this law contemplate, mainly due to 
the fact of being unable to secure an impartial 
jury. Perhaps, however, the love of law and 
order, among the citizens of Illinois, exceed that 
of other states, in which case, we may be able to 
see some effective results of the practical workings 
of this law. Of course, it is too early to pass 
judgment upon this law at this writing (October 
14, 1905), but the purpose of the law is sound and 
meets the writer’s approval. 








and dignified trial, but will be strung up to 
a tree on the bare suspicion that someone 
may hold the belief that they have com- 
mitted some crime.”’ 

Too strong emphasis cannot be given the 
above sentiment. It is the patriotic out- 
burst of a good citizen. It voices the hope 
of all law-abiding people. To say, as has 
been said, that past crime must be met with 
present crime in order that future crime may 
be avoided or prevented, for this is what 
the mob says, in effect, is a most intolerable 
and monstrous doctrine. It is foreign to all 
human government and to all truly civilized 
peoples. Let us beware of all such false 
and vicious doctrines. It is the reign of 
law under the forms of law that is the true 
test of all civic virtue. 

President Tucker, in his address before 
the American Bar Association, has said that 
we are a much-governed people; that laws 
are enacted for almost every conceivable 
object and purpose. Inferentially, we con- 
clude that he believes there are too many 
laws covering too many phases and condi- 
tions of human life on our statute books. 
There is truth in the observation, but not 
the whole truth. When we consider that 
one phase of crime has become so common as 
to be denominated a “‘habit”’ of our people; 
that we have become incapable of punishing 
this crime under the existing order; that 
this crime is increasing in frequency and in 
the brutality accompanying it; have we not 
the evidence, clear and positive, for yet other 
legislation, — legislation which the changed 
conditions of our social and political life im- 
peratively demand? It is not, perhaps, that 
we need laws for another subject, but more 
stringent laws for securing the certainty of 
punishment of a class of criminals now per- 
mitted to go free with the accompanying 
benediction of the masses. 

Incidentally, I hear it replied to my con- 
tentions, that it will be exceedingly diffi- 
cult to secure the amendments and enact- 
ments suggested. This may be so. But it 
is no answer to the necessity for the same. 
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It is true that the history of this govern- 
ment shows that the people have been 
unwilling to grant many radical changes in 
our constitutions and laws. But rarely has 
the present conditions been duplicated. 
Never in the history of this government has 
there been such a constant and uniform 
violation of the criminal code by whole 
communities, and never before has the 
criminal code failed to measure out exact 
justice to such communities in every in- 
stance. The case under consideration is 
an exceptional one calling for exceptional 
treatment. 

It will also be argued in some quarters 
that severe penal laws were never known to 
accomplish much in the interest of law, and 
order, and good society, particularly, in a 
free country, like our own; that public 
opinion must precede rather than follow all 
legislation along lines indicated. I do not 





entertain this view. It is my firm belief, 
based upon many years of observation and 
experience, that both individuals and com- 
munities do right under the social order 
not from choice, but from policy and from 
fear. The mob will participate in its law- 
less act because it is sure to be absolved 
from all punishment. The fear of punish- 
ment is eliminated. If, however, certainty 
of punishment is sure to follow such lawless- 
ness, this American “habit” will become 
less frequent until it is known no more for- 
ever. 

There is reason to believe that the Ameri- 
can people are being aroused to the gravity 
of this one foul blot on our national es- 
cutcheon. It calls for a high order of lofty 
statemanship. And shall we doubt that it 
will not be forthcoming at the opportune 
moment ? 

MILWAUKEE, Wis., October, 1905. 
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THE LAW OF NATURALIZATION 


By Hon. HeENry STOCKBRIDGE 


INETEEN hundred vears ago impe- 

rial Rome was mistress of the then 
known world. To be a citizen of Rome was 
the proudest boast a man might make. It 
was alike a protection and a pride to him 
who could rightfully claim it. Roman citi- 
zenship, like citizenship in this our great, 
modern Republic, might be acquired in two 
ways. In each it might result as a birth- 
right, and that of Rome might, as St. Paul 
declares, be purchased at ‘‘a great price,”’ 
either in money or by the rendition of dis- 
tinguished service to the state; while ours 
may similarly be said to be capable of being 
purchased under the legal designation of 
naturalization, though a price of fifty cents 
paid, not by the individual upon whom it 


is bestowed, but by the agent or committee | 


of some political party which hopes to get 
his vote, can hardly be called ‘‘a great 
price.’’ Is our citizenship to-day worth less 
than that of Rome? Or do we value it too 
cheaply? Or have the changed conditions 
of the past century been lost sight of when 
we bestow upon an alien citizenship with 
us? 

When our legislation upon this subject 
began we were a nation of about thirteen 
millions of people scattered along an ocean 
coast. To-day we are a nation of over 
seventy millions, occupying a continent. 
From one of the poorest we have become 
one of the wealthiest of nations. From a 
state essentially agricultural we have be- 
come one in which the busy hum of active 
industry in a myriad different forms resounds 
from shore to shore. Greater changes than 
the century has produced among us it is 
difficult to conceive. It is but natural, 
therefore, to find that in this vast change 
there should have been a modification of the 
national policy with regard to the reception 
into our midst of vast numbers of aliens to 
form part and parcel of our body politic. 





This first found its expression in 1890, in 
the act of Congress intended to regulate 
immigration, and prevent the landing on 
our shores of those who would be undesir- 
able, not merely as citizens, but as denizens 
of our Republic. 

But, notwithstanding that and other re- 
strictive acts, the tide of immigration has 
continued to pour in at an annual rate of 
from one to one and a third per cent of our 
entire population. 

Nor is it longer true that those composing 
this stream are individuals oppressed in the 
land of their nativity and seeking here a 
freedom and opportunity they cannot en- 
joy at home. If anything is needed to 
emphasize this it may be found in the 
fact, that the Austrian government not 
long since contracted with one of the great 
trans-Atlantic lines, to furnish thirty-five 
thousand emigrants annually, for trans- 
portation to this country. There will be no 
need to consult a list of the peerage or 
nobility to discover that the individuals so 
“‘furnished’’ are not members of the first 
families. They may be patriots, all who 
take passage under such a contract; but it 
will occur to many that they are in all 
probability the sort of patriots ‘‘who leave 
their country for their country’s good.” 

And when these reach our shores it may 
well be that under existing law, the greater 
part, or all of them, will be landed, but be- 
cause they may land is no reason why they 
should be admitted to citizenship, but 
rather suggests a closer scrutiny of the 
principles, laws and practice affecting natu- 
ralization. 

In August, 1903, Judge Clifford D.Gregory, 
of Albany, refused to naturalize forty-three 
applicants for citizenship, and in doing so, 
said: ‘I will not naturalize any person who 
comes before me and is unable to speak the 
English language sufficiently to make him- 
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self understood . . when a man has been 
in this country five years and is unable to 
talk our language, in my opinion he is not 
fit to be admitted to citizenship.” The 
action of Judge Gregory and his remarks 
just quoted, were widely commented upon 
at the time by the press, and at least one 
of the legal journals, and it was assumed 
by some of the critics that the judge had 
imposed a new requirement for citizenship. 
A few weeks later when the courts of the 


. country resumed business after the summer 


recess, they found themselves with appar- 
ently an additional requirement to impose 
on all who aspired to citizenship, as the 
result of an act of Congress passed early in 
the year, which was intended to exclude all 
aliens of an Anarchistic or Nihilistic type 
from enrolling themselves as citizens of the 
United States. 

In January, 
Schuylkill County, Pennsylvania, the heart 
of the anthracite coal region, announced 
that every applicant for naturalization from 
the mining towns, where were thousands of 
Slavs, Lithuanians, Hungarians and Poles, 
would be required to prove to the court 
that he did not take part in the riots in 
the coal region which had made it neces- 
sary to call out the state troops. 

These successive events all happening 
within a comparatively short space of time, 
have attracted attention to questions con- 
nected with the naturalization of aliens, 
and raise the queries: What was the effect 
of the recent act of Congress? Was it 
declaratory of what was existing law or did 
it add a new condition of citizenship? And 


1904, Judge Marr, sitting in | 








were or were not the respective positions of | 


Judges Gregory and Marr correct, or did 
they exceed the powers conferred on them? 

To answer these questions it will be neces- 
sary to look briefly at the history of legis- 
lation upon this subject, the nature and 
extent of the powers exercised by our state 
courts in dealing with these questions, and 
lastly, the construction placed by various 


ments enacted by Congress, to be demanded 
of those who aspire to enjoy citizenship with 
us. 

By the articles of confederation there 
was no provision made for naturalization, 
the subject was left entirely to the discre- 
tion of the several confederated states. 
This had two obvious results: while any 
state could grant its own citizenship to an 
alien, that did not operate to give him the 
rights of a citizen in any other state, and 
unless he continued to reside permanently 
within the boundaries of the state in which 
he had obtained citizenship he was likely 
to be involved in a maze of doubt and 
uncertainty, especially with regard to his 
power to hold and transmit property at a 


| time when nearly every state placed restric- 


tions of some description upon the right of 
aliens to hold or inherit. 

Furthermore, the policy of neighboring 
states was not uniform with regard to the 
facility or difficulty with which citizenship 
therein might be acquired, and this diversity 
tended to increase the distrust and suspicion 
with which neighboring states regarded one 
another. 

When the convention assembled to draft 
the Constitution, this subject was one which 
was early considered, and in the report of 
the committee of detail, presented by Mr. 
Rutledge on the 6th of August, 1787, we 
find the provision exactly as it appears in 
Section 8 of Article I of the Constitution, 
where among the enumerated powers of 
Congress is that “‘to establish a uniform 
rule of naturalization.’’ So heartily were 
all the delegates in favor of it that this 
clause does not appear to have been the 
occasion of any discussion in the convention. 

By the ratification of the Constitution 
this power having been given to the general 
government, chapter 2 of the acts of the 
Second Session of the First Congress, passed 


on the 26th of March, 1790, made provision 


| how it was to be exercised. 


courts upon the several existing require- | 


This act differed 
from the present law in the following essen- 
tial particulars: no preliminary declaration 
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of intention was required, the period of 
residence in the United States was but two 
years, and the power was one to be exercised 
by any common law court of record in any 
one of the states. 

This first act was superseded in 1795 by 
the act approved January 2oth, of that 
year. Under this the term of residence in 
the United States was raised to five years, 
and a declaration was required three years 
before naturalization could be granted, 
while the exercise of the powers was con- 
fided to the circuit or district courts of the 
United States, and concurrently to the 
supreme, superior, district or circuit courts 
of any one of the states. To make it plainer 
what courts were intended by this act, the 
Act of 1802, chapter 3, was passed, which 
granted the power to any state court having 
common law jurisdiction, and possessing a 
seal and aclerk. This act further provided 
that all persons arriving in this country, in 
order to be naturalized should be registered 
in the office of the clerk of the court, and 
the registration was required to contain the 
name, birthplace, age, nationality and alle- 
giance of each alien, together with the coun- 
try whence he or she had migrated, and 
the place of his or her intended settlement. 
This requirement of registration was for- 
mally repealed by the Act of 1828, but had 
been virtually so by the Act of 1824, under 
which there was practically a consolidation 
of the registration and the declaration of 
intention. The Act of 1824 also introduced 
the naturalization of those who had come 
to this country under the age of eighteen, 
without requiring a prior declaration of 
intention. 

The grant of the power of naturalization 


to Congress by the Constitution was an | 


exclusive one, as will be seen when in con- 
nection with it there is taken the provision 
entitling the citizens of each state to all the 
privileges and immunities of citizens of the 
several states (Taney, C. J., in Thurlow 
v. The Commonwealth, 5 How. 504), and 
from this it followed that the passage of a 








naturalization statute operated practically 
to repeal all the previously existing state 
statutes, since it was then no longer possible 
for a state court to grant the right of citi- 
zenship merely upon a compliance with the 
state statutes. (Matthews v. Rae, Fed. 
Cas., No. 9, 284; Lanz v. Randall, Fed. Cas., 
No. 8,080.) 

No power therefore remained in the states 
to change or vary the rule of naturaliza- 
tion Congress imposed, by imposing new or 
different or additional conditions, qualifica- 
tions or restrictions, or to authorize any 
foreign subject to denationalize himself and 
become a citizen of the United States, with- 
out compliance with the conditions Con- 
gress had prescribed (Minneapolis v. Reum, 
56 Fed. Rep. 580 C. C. A.). If, therefore, 
the respective rulings of Judges Gregory and 
Marr did impose any qualification not war- 
ranted by the language of the naturalization 
acts, their zeal to elevate the standard of 
American citizenship prevailed over the 


| proper interpretation of the act. 


It is somewhat anomalous that at the 
time when the regulation of naturalization 
was bestowed upon Congress the reason for 
so doing was to guard against a too rigid 
instead of a too liberal mode of conferring 
citizenship (Collet v. Collet, 2 Dall. 294), 
and yet in these later days a single court is 
claimed to have naturalized in the neigh- 
borhood of 5,000 individuals in a single day, 
and this suggests a glance at the tribunals 
in and by which the process of naturaliza- 
tion is affected. 

Ordinarily when exclusive authority over 
a subject is given to Congress, the courts 
invested with the jurisdiction pertaining to 
it are the federal courts —for example, 
cases in admiralty — and it has even been 
held in some cases that Congress has no 
power to confer jurisdiction on state courts 
(Ex parte, Knowles, 5 Cal. 304), yet from 
the very first act of Congress upon the sub- 
ject of naturalization, the exercise of the 
power has been entrusted to certain state 
tribunals, and it is no exaggeration to say 
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that fully ninety per cent of all the aliens 
who have been naturalized in this country 
during the last century have received their 
citizenship from state tribunals. This exer- 
cise of the granted power has been upheld 
in the long line of adjudications of the 
Supreme Court of the United States, and 
the rule is undoubtedly that expressed by 
Field, J., in United States v. Jones (105 
United States, 512), he says: ‘‘ Whether 
the tribunal shall be created directly by the 
act of Congress, or one already established 
by the states shall be adopted for the 
occasion is a mere matter of legisiative dis- 
cretion. Undoubtedly, it was the purpose 
of the Constitution to establish a general 
government independent of and in some 
respects superior to that of the state govern- 
ments, one which could enforce its own 
laws through its own officers and tribunals, 
and this purpose was accomplished. That 
government can create all the officers and 
tribunals required for the execution of its 
powers. Yet from the time of its estab- 
lishment the government has been in the 
habit of using, with the consent of the states, 
their officers, tribunals, and institutions, as 
its agents. Their use has not been deemed 
violative of any principle or as in any manner 
derogating from the sovereign authority of 
the general government, but as a matter of 
convenience, and tending to a great saving 
expense. At different times various duties 
have been imposed by acts of Congress on 
state tribunals. They have been invested 
with jurisdiction in civil suits and over com- 
plaints and prosecutions for fines, penalties, 
and forfeitures arising under the laws of the 
United States. And though the jurisdiction 
thus conferred could not be enforced against 
the consent of the states, yet, when its 
exercise was not incompatible with state 
duties and the state made no objection to it, 
the decisions rendered by the state tribunals 
were upheld.” 

But while the right to confer is thus clear, 
it is not a right to exact the exercise of the 
power; that is, the authority to the state 





court to naturalize is permissive, not obliga- 
tory, for in Houston v. Moore (5 Wheat. 1), 
the idea was disclaimed that Congress could 
authoritatively bestow judicial powers upon 
state courts. Therefore, for a refusal to 
exercise the power no mandamus could be 
maintained. This principle was established 
in Kentucky v. Dennison (24 How. 108), 
when it was laid down that where Congress 
had authorized a state officer to perform a 
particular duty, it had no power to coerce 
or punish him for his refusal. 

The importance of this distinction is 
greater than at first appears. From it 
flows a power in the states to formulate and 
enforce acts or rules governing the mode in 
which the power conferred may or shall be 
exercised. The state may not by any 
legislative enactment, and the court may 
not by any rules, impose any other or 
greater qualifications to be possessed by the 
applicant for naturalization, than are con- 
tained in the act of Congress, but it may 
prescribe the times, the quantum, and mode 
of proof, and generally all that is included 
in the word ‘‘practice.’’ By way of illus- 
tration: When New Jersey passed a statute 
prohibiting any of her courts from acting 
upon any application for naturalization 
within thirty days of any election, the cry 
went up that an unwarranted increase of 
requirement was being imposed, but the 
court held that inasmuch as it was com- 
petent for the legislature to entirely forbid 
a state court to entertain or act upon an 
application for naturalization, it could, there- 


| fore, lay any restraint, regulation, limita- 


tion or condition upon the practice in such 
cases which it might deem expedient or 
proper (State v. Judges, 58 N. J. L., 97). 
And the same rule has been adopted in 
Massachusetts (J re Stephens, 4 Gray, 561) 
and in Pennsylvania (/n re Lab. 3 Pa. Dist. 
R. 728). 

At one point, and at one only, thus far, 
has there arisen any question which involved 
a possible conflict between courts, and with 
regard to this the decisions are at variance, 
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the two cases which have arisen having 
terminated with judgments diametrically 
opposite in effect. 

It is axiomatic law that a judgment or 
degree procured by fraud and false evidence 
will be set aside by the tribunal rendering 
it, upon the fraud being shown; or its effect 
annulled by an injunction prohibiting the 
giving of it effect. It is, therefore, apparent 
that the admission of an alien to citizenship 
may be annulled and canceled by the court 
in which he was admitted, when his admis- 
sion has been procured by false testimony 
or fraud, and it was so held in the United 
States v. Kornmehle (89 Fed. Rep. 10). 

But take a slightly different case: As- 
sume that the naturalization had been pro- 
cured by fraud practiced upon the state 
court when the applicant was admitted. 
Of course the validity of the citizenship can 
not be attacked collaterally either in the 
courts of the same or another state, or in 
those of the United States; but the question 
still remains can the United States proceed 
directly for the cancelation of the naturali- 
zation in the federal courts? That it could 
not do so successfully in the courts of another 
state, will hardly be questioned by any one, 
even though the allegation of fraudulent 
procurement should be held to obviate any 
constitutional objection on the ground of 
according ‘‘full faith and credit to the judg- 
ments and decrees” of the courts of another 
state. 

With regard to the attitude of the federal 
courts there is more doubt. In the United 
States v. Norsch (42 Fed. Rep. 417), 
decided by Judge Thayer in the United 
States Circuit Court for the eastern district 
of Missouri, it was distinctly laid down that 
such a proceeding is maintainable, the limi- 
tation being that fraud, and that alone, 
could afford a sufficient basis for such a pro- 
ceeding, and that it would fail where ‘“‘the 
proceeding is merely tantamount to a 
motion to set the judgment aside for irregu- 
larity, or to a writ of error, or to a petition 
or bill of review.’”’ And the cases of Gaines 





v. Fuentes (92 U.S. 10), and Barrow v. 
Hunton (99 U. S. 82), were relied on as 
supporting the conclusion. 

The same question was again raised a few 
years later, before Judge Wheeler, in the 
United States Circuit Court for the eastern 
district of New York, in the case of the 
United States v. Gleason (78 Fed. Rep. 396), 
and an opposite conclusion reached. The 
reasoning of the latter case appears the more 
satisfactory. While it is true that in a few 
cases the judgments and decrees rendered 
by state courts have been set aside, or their 
execution enjoined in the federal courts, 
they have been judgments operating only 
inter partes. This would not be true with 
regard to naturalization. A federal court 
might compel the surrender of the certificate, 
which is the evidence of the judgment, but 
it is difficult to see how that could affect the 
citizenship established by the judgment, or 
the record of the state court, and an injunc- 
tion which could only run against further 
exercise of the rights of citizenship would 
not affect past acts performed as a citizen. 
Said Judge Wheeler in the case just cited: 
“The defendant became a citizen of the 
state of New York as well as a citizen of 
the United States. Other citizens became 
entitled to vote for him for such offices as 
citizens could hold as well as he became 
entitled to vote, hold office, hold lands, or 
do what else citizens can do. Neither the 
state, nor any citizen of New York or of 
the United States, is a party to this suit; 
nor do they hold their right to vote for him, 
or to have him hold office, under him, and 
no decree against him could affect their 
right. An attempt to carry out such a 
decree would produce great confusion and 
mischief. Chief Justice Marshall, in Spratt 
v. Spratt (4 Pet. 392), stated that the incon- 
veniénce which might arise from holding 
the judgment conclusive had been pressed 
upon the court, and added ‘but the incon- 
venience might be still greater if the opposite 
opinion be established.’”’ 

The objection suggested in the language 
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of Judge Wheeler just quoted would, of 
course, be equally applicable to the correc- 
tion by a court of its own record, and the 
soundness of this position may be fairly 
questioned, but the entire absence of any 
power or authority in the federal courts to 
alter or modify the record or judgment of a 
state court by a proceeding in which no 
official of the state is a party, rests upon 
more solid foundation, and is apparently 
sound. 

This phase of the subject has been dwelt 
upon somewhat fully for the reasons, that 
the law with regard to it is still apparently 
in a somewhat unsettled condition, and also 
because it serves to emphasize the impor- 
tance of cautious and well-considered action 
when dealing with such cases, cases which 
almost universally are conducted as ex 
parte proceedings, but the consequences of 
which may be of great importance. 

Thus far the consideration has been of 
principles where the pathway has been 
fairly clear. But in connection with natur- 
alization, just as with other branches of the 
law, the difficulty is not so much in the 
determination of principles, as the applica- 
tion of them. The statute after prescribing 
the required length of residence, and declar- 
ation of intention in certain cases, then 
imposes in effect three qualifications to 
which the applicant must measure up: (1) 
that he is of good moral character; (II) that 
he is attached to the principles of the Consti- 
tution of this country, and (III) that he is 
well-disposed to the good order and happi- 
ness of the government. 

For the correct interpretation of each of 
these, every court is a law unto itself, and 
inevitably there is no uniformity of construc- 
tion, and but too often in practice they are 
treated as merely formal and are slurred over 
in a most prefunctory manner. It would be 
idle to attempt to work out a harmony of 
interpretation, or even to recite the various 
conceptions which have been expressed of 
the significance of those phrases. But there 
are one or two observations which can be 





made with regard to them in the light of the 
adjudicated cases. 

I. Good Moral Character. 

This is not presumed, but must be sup- 
ported by proof (Ju re Bodek, 63 Fed. Rep. 
813). We are so in the habit of applying 
the rule of the criminal law with regard to 
the presumption of innocence to every- 
thing which affects character, that the 
natural tendency is to say that the good 
character of an applicant for naturalization 
will be presumed, but this is error, it is a 
requisite qualification just as much as resi- 
dence and to be proved in the same way. 
What standard shall be applied is a very 
different question, but this much may be 
confidently asserted, that one who has been 
convicted of a felony does not possess such 
character as will permit a court to naturalize 
him. Such conviction stamps the char- 
acter of the individual ineffaceably so that 
even executive pardon will not rehabilitate 
the person. The length of time for which 
such good character must be shown may 
have been formerly open to debate though 
it had been judicially held that it applied 
to the entire period of the residence of the 
applicant in the United States (Ju re Spen- 
cer, Fed. Cas., No. 13,234). This rule now 
seems the proper one in view of the restric- 
tions imposed by the immigration act de- 
signed to debar any convicted of crimes in 
lands of their nativity from landing on our 
shores. Nor is it necessary in order to 
determine that an applicant is not of good 
moral character that he shall have been 
convicted of a felony. An habitual violator 
of the laws, though the character of the 
offense be not so serious, will have the like 
effect, and it has, therefore, been held that 
habitual gaming, or selling of liquors, where 
these were forbidden by statute, would be 
sufficient derogation from the moral char- 
acter of the applicant to make‘his rejection 
proper (In re Spencer, Fed. Cas., No. 13,234). 
And in like manner an alien who lives in a 
state of polygamy, or believes that poly- 
gamy may be rightfully practiced in defi- 
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ance of the laws of the country, is not 
entitled to citizenship (Ex parte Douglas, 
5 West., Jur. 171). 

II. Attached to the Principles of the 
Constitution. 

It is not extravagant to say this condition 
is one which is in practice ignored. Assur- 
edly it cannot be said that the propounding 
of the single question to the applicant and 
his witness, ‘Is or not A attached to the 
principles of the Constitution of the United 
States’?’’ measures up to the standard of 
proof which would be required in any 
other matter. For before it can be said 
that A is so attached, it must be proven that 
he knows what those principles are, for no 
one can be said to be attached to that of 
which he is profoundly ignorant, or ought 
the bald statement of a witness to be re- 
garded as affording the requisite proof until 
it is first shown that the witness himself 
knows what those principles are. As illus- 
trating how lax courts have at times been 
in this regard, take the following language 
from the opinion in the case of In re Rod- 
riguez, 81 Fed. Rep. 337. 

‘**An alien who is ignorant and unable to 
read and write and who cannot explain the 
Constitution is entitled to be naturalized 
where it is shown that he is a thoroughly 
law-abiding and industrious man of good 
moral character.” 


And this was the language of a federal | 


judge in the western district of Texas. It 


can find no justification anywhere, in any | 


act of Congress, and was neither more nor 
less than a plain disregard of the laws the 
judge was expected and had sworn to up- 
hold and enforce. 

It is a relief to turn from such a case to one 
decided by the Supreme Court of Utah 
(In re S. W. Nian, 4 L. R. A. 726) and 
read: 

“The man entrusted with the high, 
difficult, and sacred duties of an American 
citizen should be informed and enlightened. 
No one should be admitted who has not 
sufficient intelligence to understand the 





principles of the government which may 
rest in part on his will.” 

And acting upon the principles so laid 
down, the court held that an applicant who 
could not read or write English, though he 
testified that he had read the Constitution 
in a foreign language, and who knew that 
the United States had a president, but could 
not mention his name, and spoke of Wash- 
ington as president, did not understand 
the principles of this government or its in- 
stitutions sufficiently to become a citizen. 
It was upon this same ground that the 
action of Judge Gregory, wds based, and 
it is one of the encouraging signs of the 
opening century that there are members of 
the judiciary whose love for ease and the 
dispatch of what is usually an irksome and 
disagreeable duty will not prevent them from 
honestly, fearlessly, and painstakingly scruti- 
nizing those who aspire for citizenship in 
this great Republic, and insisting that they 
shall give evidence in fact of the possession 
of those essentials which the act of Congress 
has prescribed. Where, as the Utah court 
said, ‘‘the maintenance of the government 
may rest upon the will of the citizen it is 
assuredly only the plain duty of the court 
to require that there shall be a comprehen- 
sion of the fundamental principles of that 
government. ”’ 

III. Well-disposed to the Good Order 
and Happiness of the Government. 

As in the case of individual character, 
there is no presumption in this particular. 
It is subject-matter for proof (Ju re Bodek, 
63 Fed. Rep. 813). Judicial interpretations 
of this phrase are rare, but some things are 
patent upon the surface. No one meets 
this requirement who disbelieves in all 
organized form of government, or who 
inculcates such doctrines, or associates with 
organizations, which seek to inculcate the 
idea of destruction of all lawful authority. 
For since such belief or teaching or associa- 
tions are destructive in tendency of the 
machinery upon which organized society 
exists, they represent the direct antithesis. 
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of good order and happiness of government. 
The act of Congress of 1903, therefore, 
introduced no new principles into naturali- 
zation, but only emphasized that which was 
already there by providing for the more 
perfect preservation of the evidence in 
regard to this requirement. And under this 
head may properly be classed the position 
taken by Judge Marr. Riots had taken 
place, participated in by a large number of 
aliens; riots of so grave a character that it 
had become necessary in order to preserve 
the peace to call out the military forces of the 
state, few of those participating in these 
occasions of disorder had ever been brought 
to trial for their acts of violence, acts 
directly subversive of the good order and 
happiness of the government. Since there 
was no presumption of law with regard to 
this requirement, it became his sworn duty 
to require proof that applicants for citizen- 
ship had not by their very acts stamped 
themselves as deficient in one of the essen- 
tial qualifications as prescribed by Congress. 
There is a corollary to this which ‘has not 
yet been passed upon by the courts, but will 
have to be at no distant day. 





This Republic of ours in proportion to its 
extent and population, maintains but a 
small standing army; the several states of 
this Union maintain none; but the ultimate 
dependence is upon the militia in each state 
for the preservation of order in the state, 
or for the military operations of the nation 
in time of war. There are growing up in 
our midst organizations for various pur- 
poses which in effect are antagonizing this 
system of our government, and are demand- 
ing that the members of those organizations 
shall not become members of the militia of 
the state, liable to be called upon to repress 
internal disorder or check foreign aggres- 
sion. Are not such organizations by reason 
of their attitude and the exactions demanded 
of their members taking a position directly 
inimical to the good order and happiness of 
the government, and must not the alien who 
is a member of such a body be debarred 
from becoming a citizen of the United States? 
Does the question differ in any respect from 
the requirement we have been considering? 


BALTIMORE, MARYLAND. 
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THE EXTRADITION OF GAYNOR AND GREENE 


By WILLIAM LAMBERT BARNARD 


OHN F. GAYNOR and Benjamin D. 

Greene were indicted at Savannah, Geor- 
gia, for conspiracy with Obeflin M. Carter, 
while a captain in the United States Army, 
to defraud the government in contracts for 
harbor improvements. After a protracted 
fight in the federal courts against extradi- 
tion from New York to Georgia, they were 
arraigned at Savannah. But before their 
case was reached for trial they fled to 
Canada, arriving in Quebec in March, 1902. 

In May, an application for the surrender 
of the fugitives was made to Extradition 
Commissioner Lafontaine, sitting at Mon- 
treal. The complaint charged Messrs. Gay- 
nor and Greene with having participated 
in fraud and embezzlement committed by 
Carter by conspiring, counseling, etc., with 
Carter to commit such fraud and embezzle- 
ment and receiving the money so obtained 
from the Government. Acting on this com- 
plaint the commissioner issued, on May 
14, a warrant for the arrest of the fugitives 
and their return before him. This warrant 
was served in Quebec the following day and 
the two prisoners were immediately placed 
upon a tug, already chartered for the pur- 
pose, and rushed up the river to Montreal. 
This episode was sensational in the extreme, 
pursuit being given by other officers with 
a writ of habeas corpus, service of which, 
however, the arresting officers managed to 
elude until after they had taken their 
prisoners before the commissioner. This 
was early in the morning of May 16, and 
Judge Lafontaine issued an order of remand 
and committal to Silas H. Carpenter and 
two other peace officers, directing them to 
hold Messrs. Gaynor and Greene and bring 
them before him again uponthe 19th. This 
order of committal was partially in accor- 
dance with the desires of the prisoners, who 
preferred confinement at the Windsor Hotel 
to the hospitality of the sheriff at the jail. 

In the meantime counsel had been busy 





and Mr. Justice Andrews, of the Superior 
Court for the Province of Quebec, had 
issued a writ of habeas corpus directed to 
Constable Carpenter who made the arrest. 
This was served on him at 9.30 A.M. and was 
returnable at Quebec. Mr. Carpenter did 
not obey the writ. On May 17 a motion 
that he be adjudged in contempt was filed 
with Judge Andrews. On Sunday, the 18th, 
the prisoners’ counsel applied to the com- 
missioner to place Messrs. Gaynor and 
Greene in the custody of the Montreal 
gaoler, which he refused to do, and on the 
19th, the commissioner decided that the 
prisoners should be held for a hearing. He 
accordingly committed them to jail in the 
custody of Sheriff Vallée, with an order that 
the sheriff bring them before him for hear- 
ing of May 27. 

The same day that Judge Lafontaine 
made this last order of remand and com- 
mittal, Judge Andrews issued a writ of 
habeas corpus directed to the sheriff. Peti- 
tions were presented to Judge Andrews for 
the issue of writs of certiorari to the com- 
missioner, directing him to transmit to 
Judge Andrews the information, process, 
evidence, minutes of adjudication, etc., in 
connection with the charges against the 
prisoners. The sheriff duly responded to 
writ of habeas corpus but the commissioner 
did not appear or show cause against the 
petitions for certiorart, but counsel for the 
United States did so. 

On the twenty-first day of June, Judge 
Andrews gave his decisions on these two 
matters, as well as that on the contempt 
proceeding, in which a rule mist was granted 
May 20. In the meantime, however, the 
petitioners had attempted a shrewd move 
by formally waiving or withdrawing their 
writs issued by Judge Andrews. This was 
on June 20 and application was thereupon 
made to Mr. Justice Caron, an associate of 
Judge Andrews on the Superior Court bench, 
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for new writs of habeas corpus. These were 
issued but do not appear to have been 
served; they were, at any rate, soon aban- 
doned. 

This backing and filling was without 
effect upon Judge Andrews, except possibly 
to make his pronouncement a little more 
emphatic. He held that as to certiorari, 
a foreign sovereign or state possessed the 
right to appear before the Canadian courts 
as parties to judicial proceedings and conse- 
quently might intervene in such proceed- 
ings, but that the issue of writs of certiorari 
would be useless, as the matters of fact they 
might elucidate were not open to inquiry 
on the writs of habeas corpus before him. 
He held that in view of the comprehensive 
and peremptory language of the statutes 
he was entitled to issue the writs of habeas 
corpus, that he had jurisdiction to do so, 
and that the writs could issue before the 
Extradition Commissioner had made an 
order of surrender. But such writs when 
so issued before the commissioner’s final 
order were confined to the question of the 
lawfulness of the custody of the prisoners, 
and that the warrant being goc * on its face 
the writs should be quashed; that the com- 
missioner’s record and orders could not be 
until after committal for sur- 
render. The petitioners having attacked 
Judge Lafontaine’s jurisdiction on the ground 
that he could not order the arrest of any one 
outside of his district at Montreal, Judge 
Andrews held, that while possibly a hard- 
ship, the 
tended over the whole Province. 

After giving his opinion, Judge Andrews 
concluded it by stating that he denied the 
right of any other judge to intervene until 
he made his final order, and that the peti- 


reviewed 


commissioner’s jurisdiction ex- 


tioners having applied to him for the writs | 
could not take advantage of any lack of | 


jurisdiction in him, to avoid recommittal. 


He concluded by a final, formal order, 
denying the petitions for certiorari, quash- 
ing the writs of habeas corpus, and issued 


an order of remand and committal. 








On the motion to adjudge Constable Car- 
penter in contempt, Judge Andrews found 
that the officer, not being in sole custody of 
the prisoners, being commanded by the 
commissioner to do one thing and by Judge 
Andrews to do another, might be excused 
for exercising some discretion and could not 
be said to have acted contemptuously. 
Judge Andrews did express, however, his 
disapproval of the constables’ conduct in 
making the arrest, saying that while their 
acts did not disclose an intention to disre- 
gard a writ of habeas corpus if served, they 
formed part of a scheme to prevent the 
effective service of such a writ. 

The day Judge Andrews made known his 
finding new writs of habeas corpus were 
obtained from Judge Caron, who also enter- 
tained petitions for writs of certiorari for the 
purpose as before, of bringing before the court 
all documents, exhibits, etc., on which the 
commissioner had remanded the fugitives to 
await a hearing on the extradition complaint. 

On August 13, Judge Caron announced 
his decision in a lengthy opinion, going 
fully into all the points involved in extradi- 
tion proceedings and in habeas corpus 
founded thereon. He dwelt at length upon 
points not apparently material to the issues 
before him. He held that prior writs of 
habeas corpus were no bar to subsequent 
ones provided the petitioners had waived 
the former writs and so stated in their 
later petitions, or if new allegations were 


contained in the subsequent petitions, or 


they were addressed to a different jailer, or 
served in a different district. That the 
writs before Judge Andrews, having been 
waived by the petitioners, the judge had no 
jurisdiction to proceed further, that his 
decision was consequently null and void 
and his order of recommittal invalid. 

Judge Caron went further; he decided that 
Judge Andrew's decision could not constitute 
the questions involved res judicata because 
Judge Andrews did not decide the merits 
of the cause at all but merely ordered the 
return of the prisoners to Montreal. 
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He then decided that it was a needless 
waste of time to await the commissioner’s 
final order if it could be shown that the 
petitioners had not committed an extra- 
ditable offense or were not liable to extra- 
dition. For that purpose anciliary certiorari 
might issue. He was not confined merely 
to the question of whether or not the return 
showed a lawful custody, but could review 
the entire cause. He held, with elaborate 
reasoning, that the treaty was not retroactive 
(the treaty expressly so states), that a con- 
spiracy is not an offense within the treaty, 
and held that as the indictment for conspir- 
acy was so framed that acts of larceny were 
charged as overt acts of the conspiracy, the 
United States could not treat them as dis- 
tinct acts of larceny; that as the order of 
remand did not contain the date of the 
alleged commission of the crime, it might 
have been committed before the treaty was 
made, and so an attempt might be made to 
give the treaty a retroactive effect. Con- 
sequently, Mr. Justice Caron granted the 
writs of habeas corpus and liberated the 
prisoners. 


There was no appeal in Canada from the 


decision of Judge Caron, but the United 
States.obtained leave to appeal to the Privy 
Council from the judgment of the Colonial 
Court. 

The hearing took place on the 16th and 
17th of December, 1904, and a decision was 
rendered by the Judicial Committee of the 
Privy Council on February 8, 1905. This 
decision, delivered by the Lord Chancellor, 
was terse, to the point, and (between the 
lines), scathing in its references to Judge 
Caron. 

The Privy Council found that the only 
question to be decided was whether the 
accused were in lawful custody at the time 
of the issue of the writ; that it was difficult 
to understand of what the supposed unlaw- 
fulness of the custody consisted; that 
Judge Andrews was quite accurate in what 
he did after having heard the parties. 

“Then the somewhat extraordinary inter- 








vention of Mr. Justice Caron took place.” 
He “‘first gets rid of the adjudication by 
Mr. Justice Andrews by a singular mis- 
apprehension of' that learned judge’s lan- 
guage ... Though it is common enough 
to speak of a learned judge’s judgment in 
referring to the reasons by which that 
judgment supported, it is somewhat 
singular to find a learned judge himself 
confusing the two things.” 

They further held that an accusation 
of theft, on information, was enough for the 
claim to arrest and detain. Whether the 
well-founded or whether 
there was enough to justify the commis- 
sioner in committing for surrender, was a 
question which would have been regularly 
brought before him and determined at the 
proper time if the due course of justice had 
not been interfered the inter- 
position of the learned judge. And then on 
committal by the commissioner for surrender 
the accused have fifteen days allowed them 
to bring the legality of the surrender before 
a court of justice. 

This.decision brought the matter back to 
the Extradition Commissioner, but Messrs. 
Gaynor and Greene immediately applied to 
Mr. Justice Davidson of the Supreme Court 
for a writ of prohibition to prevent Judge 
Lafontaine from proceeding further, on the 
ground that the Dominion Parliament was 
incompetent to create Extradition Com- 
missioners and that Judge Lafontaine had 
no authority to act upon the application 
for extradition. Judge Davidson decided, 
March 22, 1905, that Parliament did have 
authority to create such officers, and to 
confer such office upon such judicial officers 
as Judge Lafontaine, and denied the peti- 
tion for the writ. He held moreover, that ° 
quo warranto, and not a writ of prohibition, 
was the proper form of proceeding by which 
to determine the title of a de facto judicial 
officer. 

The petitioners then appealed to the 
Court of Kings Bench. Pending the appeal 
they applied to that court for an order 


is 


accusation was 


with by 
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directing the commissioner to stay the pro- 
ceedings before him pending the appeal, for 
a writ of habeas corpus for the purpose of 
being admitted to bail by that court, and 
to be admitted to bail, the Commissioner 
having refused it on the ground that he 
had no power. 

These three applications were all refused 
on May 3, 1905, on the ground that it would 
require very serious reasons to induce the 
court to stay proceedings by a person who is, 
de facto, an extradition commissioner, and 
who performs the functions of his office with 
an authority equal to that of the judges 
of the court, that the application for habeas 
corpus was made in the wrong district; 
that the court would not put restraint on 
the commissioner by admitting to bail after 
his refusal. 

On May 19, the Court of Kings Bench 
decided the appeal from Judge Davidson’s 
decision adversely to the appellants. It 
held that an appeal would lie, that it saw 
no necessity in determining whether quo 
warranto or prohibition was the proper 
remedy, as the members of the court pre- 
ferred to base their decision on the construc- 
tion of the statutes affecting the creation 
and appointment of extradition commis- 
sioners. That such a commissioner sitting 
as a court was not an inferior tribunal, that 
the Superior Court could not control a 
federal court such as the commissioner. 
That Parliament had the authority, and it 
was necessary, to create a special court, or 
appoint persons to apply the extradition 
laws. That the Imperial Act, naming the 
magistrates who should hear extradition 
proceedings did not apply to Canada, that 
Colony’s statute having been accepted by 
an order of the King in Council. The 
appellants claimed that the Colonial Act 
having been amended and not _ subse- 
quently reaccepted by order -in - Council, 
the Imperial Act had regained its original 
force and effect, but the court held that the 
orders-in-Council had been renewed. 

In the meantime the commissioner had 





proceeded and on June 6, he found that the . 
fugitives should be extradited and com- 
mitted them for surrender. He found that 
the conspiracy and the acts of the accused 
were such, and that they had so far partici- 
pated in the overt acts of Oberlin M. Carter 
both as to fraud and embezzlement as to 
be subject to extradition for fraud and 
embezzlement (theft in Canada and Eng- 
land), and also for knowingly having re- 
ceived stolen property (the money of the 
United States); that there was no necessity 
for a prior requisition; copies of depositions 
were properly in evidence before him 
though the originals had not been signed 
by the deponents; that the commissioner 
cannot discharge the accused on the ground 
of a reasonable doubt. 

The next step was to obtain leave to ap- 
peal to the Supreme Court of Canada from 
the decision of the Court of Kings Bench re- 
fusing the writ of prohibition. Leave to 
appeal was granted by Judge Hall on the 
ground that the application for such a writ 
was not a criminal proceeding, and conse- 
quently the Court of Kings Bench was not 
the Court of last resort as it is in all criminal 
matters. 

On June 19, Judge Ouimet issued a writ 
of habeas corpus (returnable before himself 
in chambers), to review Commissioner La- 
fontaine’s proceedings. Ten days later he 
decided that this writ was properly return- 
able before him in chambers, and on July 7, 
he denied the prisoners’ application to be 
admitted to bail since no exceptional cir- 
cumstances were shown, and intimated that 
he feared the prisoners might escape. 

Counsel for the fugitives had now practi- 
cally exhausted their resources for delay, and 
nothing remained but the technical appeal 
for the writ of prohibition and the final 
hearing on habeascorpus. These were either 
decided adversely to the petitioners or 
abandoned by them, and the prisoners are 
now once more in Georgia, awaiting trail. 


Boston, Mass., October, 1905. 
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articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. . 


THE demands on the time of the members 
of our highest court make doubly precious any 
contribution of theirs to periodical literature, 
and we are grateful when the problems of 
their profession are given a place beside the 
questions of public policy and religion. Those 
who had the privilege of hearing the remarks 
of Mr. Justice Brown at the banquet of the 
American Bar Association, will be glad of an 
opportunity to give them maturer reflection, 
nor need we commend them to the atten- 
tion of our other readers. We.are glad 
to have the force 
of his long experi- 
ence and high posi- 
tion in approval of 
the English trial 
practice, which we 
have previously 
called to your at- 
tention. His con- 
ception of the real 
function of the 
criminal jury of the 
vicinage is no less 
important, and re- 
minds us that the 
practical instinct of 
the Saxon will work out effective results with 











Hon. Henry B. Brown 


even inadequate instruments. The essential 
is after all a correct and powerful public senti- 
ment which will force a relaxation of even 
judicial technicalities. It is to be hoped 
that some effort to improve our method of 
jury trials may result from a study of this 
address by the profession. 


THE most important events of the last month 
in the legal world were doubtless the revela- 
tions of the New York insurance investiga tjo 








and the ending of the most bitterly contested 
extradition proceedings that our government 
has ever pressed. It is the criminal law which 
engages our attention, and in both instances 
the persistent work of our lawyers seems des- 
tined to bring to justice men who are alleged 
to have used for their private profit funds in 
which the public had an interest. The public 
conscience which reprobates acts such as are 
charged against the Georgia contractors, is 
awakening from a torpor which palliated as 
“business” the secret profits of high finance. 
Mr. Hughes is daily accumulating evidence 
which suggests the possibility of criminal pros- 
ecution of insurance Officials. It is to be 
hoped that when his work is done there will 
be in New York a public prosecutor in whose 
courage and _ ability 
the people will have 
confidence. 

That Mr. Jerome is 
such a man is attested 
by the interest dis- 
played throughout 
the country in his re- 
That he is 
also a lawyer of abili- 
ty we are prone to 
forget, and our thanks 
are due to Mr. Train 
for recalling this to 
our attention. Mr. 
Train, himself the son 
of one of the ablest attorneys-general of 
Massachusetts, has had in the last four years 
a wide experience in criminal prosecutions as 
one of the assistant district-attorneys of New 
York, under Mr. Philbin and Mr. Jerome. He 
has of late had especial charge of so-called 
“commercial frauds,’ and has tried many 
murder cases. He is a graduate of Harvard 
College and Harvard Law School. He has 
still found time to continue the literary activ- 
ities of his college days and has been a frequent 
contributor to current periodicals. 


élection. 


ARTHUR TRAIN 
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For our sketch of Mr. Hughes we are in- 
debted to a native of Wilmington, N.C., and 
a graduate of the law 


department of the 
University of Michi- 
gan. After a few 
years of practice in 
Detroit, Mr. Russell 
became a member of 
the firm of Carter, 


Hughes, and Dwight, 
of New York. 


He is now a mem- 
ber of the firm of 
McLaughlin, Russell, 





Coe, and Sprague. 
Linpsay RussELL 


As an example of the possibilities afforded 
by the technicalities of procedure when counsel 
are striving for delay, the case of Greene and 
Gaynor is a master- 


piece: It is such 
cases as this that 
breed distrust of the 


certainty of justice. 

Mr. Barnard 
raised in Savannah, 
and from his early 
associations has been 
especially interested in 
the case which he so 
graphically describes. 

e is a Harvard 
man, but studied law 
at Boston University. 
receiving his 


was 








Witti1amM LAMBERT BARNARD 


Since 
LL.B., he has always practiced in Boston, 
where he has attained a reputation as a per- 


sistent advocate. 


In the arguments advanced in support of 
many schemes for control of industrial monop- 
olies and public utilities it has often been 
asserted that state regulation of prices would 
be but a reversion to first principles. The 
evidence in support of this collected by Mr. 
Gilmore will be of interest to all who deal 
with the legal phases of modern problems. 

Mr. Gilmore is a graduate of De Pauw Uni- 
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versity and the Harvard Law School. After 
a few years of practice in Boston, in 1903 he 
was appointed professor of law at the law 
school of the University of Wisconsin. His 
study of the regulation of prices was made in 
connection with his course on the Police 
Power. 





THOUGH the impossibility of getting prompt 
and adequate reviews of new books by capable 
and impartial reviewers has compelled us to 
abandon the customary formal book reviews, it 
is our wish to publish from time to time some 
more extended notice of important publica- 
tions by way of discussion of the subject 
The publication of the first treatise 
of lynch law 


treated. 
on the very modern subject 
seemed to deserve such consideration. 

Mr. Mowry was born in Rhode Island, but 
has always lived in Wisconsin. He is a gradu- 
ate of this law school of the University of 
Wisconsin, and has been active in the discus- 
sion of many public questions. 


AT this time of year when the ward boss 
lines up his cohorts and the courts of justice 
are blocked and burdened with the clerical 
work of wholesale 
naturalization, it is 
worth while to consider 
the law of naturaliza- 
tion as expounded by 
Judge Stockbridge in 
his address to the 
Maryland Bar Associa- 
tion. 


Mr. Stockbridge is 





a graduate of Am- 
herst and the Law 
School of the Univer- 
sity of Maryland. In 
1882 he was appointed 
one of the examiners 
in chancery for the equity courts of Balti- 
more City, and held that position till he was 
elected to Congress in 1888. In 1896, he was 
elected an associate judge of the Supreme 
Bench of Baltimore. In 1899 he was made 
instructor at the law school of the Univer- 
sity of Maryland. 





Hon. Henry STOCKBRIDGE 
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CURRENT LEGAL ARTICLES 






This department represents a selection of the most important leading articles in all the English and American 


legal periodicals of the preceding month. 


The space devoted to a summary does not always represent the relative 


importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 


ASSOCIATIONS (Legal Personality). Pro- 
fessor F. W. Maitland contributes to the Jour- 
nal of the Society of Comparative Legislation 
(No. xiv, p. 192), an interesting criticism of 
the legal theory of corporations under the 
title of ‘‘Moral Personality and Legal Person- 
ality.” He quotes Professor Dicey’s words 
that when a body of men bind themselves to 
act for a common purpose “they create a 
body which, by no fiction of law, but by the 
very nature of things, differs from the indi- 
viduals of whom it is constituted.’’ He ex- 
plains the reason for the modern doctrine that 
such bodies are not distinct personalities his- 
torically. The necessity for forming a legal 
conception of a body of men as distinguished 
from the individuals composing it arose in 
the middle ages, and the canonists in applying 
their medizval learning and _ second-hand 
Roman law held that the personality of the 
corporation was a legal fiction and that it 
was, therefore, a gift of the prince; hence the 
necessity for a charter to create a distinct 
corporate personality. The author contends 
that if the law permits men to form perma- 
nently organized groups, they are of necessity 
“‘right-and-duty-bearing-units, and if the law- 
giver will not openly treat them as such he 
will misrepresent the facts.’’ Group person- 
ality is no purely legal phenomenal. ‘For 
the morality of common sense the group is 
person.” 

BIOGRAPHY (Bacon). J. E. G. deMont- 
morency contributes to the Journal of the So- 
ciety of Comparative Legislation (No. xiv, p. 
263), an article on Francis Bacon. It con- 
tains an interesting account of Bacon’s legal 
experiences and of his legal writings which 
remain, and deals sympathetically with the 
charges of corruption against the great chan- 
cellor as a part of the system of the times. 
Of Bacon, as a jurist, it says: 

‘“‘His massive intellect and subtle mind ap- 
pear at first never to have been persistently 
applied to, though they often approached and 





dallied with, the great problems of jurispru- 
dence. One is tempted to imagine that he 
never repaid to the law of England the debt 
which he owed to it. He was a great advo- 
cate and a great pleader, we say, ‘ great, even 
as a lawyer,’ to use Lord Coleridge’s critical 
phrase, but there is no evidence to show that 
he was a great judge, and little evidence to 
prove that he was a great jurist. That is the 
way in which a perusal of the professional 
works inevitably at first strikes the reader. 
He lived by the law, but the law did not live 
by him. A second and third reading leave a 
different impression. We realize that it is 
greatly due to the fragmentary character of 
the legal remains that this somewhat sordid 
impression arises. Bacon did, in fact, live by 
the law, and was on the whole careless as to 
the literary merit of his legal writings. When 
he thought that such writings were likely to 
advance him, he was at times, as in the case 
of the Four Arguments of Law, more careful. 
But not always. We have but a disordered 
fragment of his famous Double Reading on 
the Statute of Uses. We ought, if Bacon is a 
great jurist, to be able to disregard the dis- 
ordered condition of his legal writings, and to 
find therein an essential orderliness and dry 
luminosity of thought calculated to give life to 
the law he lived by. The more closely Bacon’s 
legal works are studied the more certain it 
becomes that this is the case, and the reader is 
more and more tempted to regret that his 
legal conceptions have been so rarely pursued 
and so generally disregarded. It will be use- 
ful briefly to consider the works in their chron- 
ological order.”’ 

He also calls attention to the fact that by 
Bacon’s Ordinances in Chancery, the practice 
of that court was finally fixed and it was 
made ‘‘a definite court of justice under ordered 
governance, and not a mere court of conscience 
dealing out an erratic measure of equity in 
graciously disordered fashion.”’ 


BIOGRAPHY (Leibnitz). An account of 
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Leibnitz is contributed by Sir John Macdon- 
nell, to the Journal of the Society of Compara- 
tive Legislation (No. xiv, p. 283.) The author 
finds a great similarity between the theories 
and labors of his subject and those of his con- 
temporary Bacon, and especially controverts 
the inference natural in consequence of his 
fame as a philosopher that he was a theorist 
and insists that the impression from reading 
his legal works is all in favor of his practical 
sagacity. He particularly detested the schol- 
asticism of the lawyers of his time and his 
great work was to purge the law of chaotic 
conditions and barren subtleties and to sim- 
plify jurisprudence. In his remarks on legal 
education he insists on the necessity of pre- 
paring the student for action and recommends 
moot courts and the importance of general 
knowledge. He did his best also to create 
an accurate and stable terminology of inter- 
national law. In conclusion the author says: 

‘‘Leibnitz had book-learning and its rare 
companion, a desire to keep in touch with 
facts. He sought to bring jurisprudence into 
line with other sciences. He was interested 
in its philosophy, versed in its history. He 
had always present the great object of law, to 
do justice between men; he rediscovered, it 
may be said, justice beneath the formalities 
and technicalities of his time; if he resembled 
Selden or Savigny, he also resembled Ben- 
tham. He anticipated more or less clearly 
many of the future developments of juris- 
prudence, and some even now dimly seen, and 
only by a few.” 

BIOGRAPHY. ‘‘ Lord Monboddo: A Judicial 
Metaphysician,”’ by Henry H. Brown, /udicial 
Review (V. xvii, p. 267). 

CONFLICT OF LAWS (Jurisdiction). An ar- 
ticle of some interest to English lawyers as 
well as to students of comparative jurispru- 
dence is a discussion of ‘‘ Jurisdiction Ratione 
Originis’” in the Scotch law by George 
Duncan in the September Juridical Review 
(V. xvii, p. 254). 

“It was indeed a marked feature of the 
English common law that it recognized only 
one sure foundation of jurisdiction in such 
actions, viz., the actual presence of the de- 
fendent within the realm at the time of ser- 
vice of the writ. 

““ Scots law, on the other hand, has always 





recognized a number of possible grounds of 
jurisdiction against a defender furth of Scot- 
land, and if such a defender chanced to be a 
native Scotsman, that circumstance weighed 
heavily, in the early cases, in favor of juris- 
diction being sustained against him. On a 


_correct interpretation of these cases, however, 


nativity was not of itself regarded as a suf- 
ficient ground of jurisdiction. It may be 
taken as clear that neither the Scots domicile 
nor the Scots nationality of a defender will 
found jurisdiction in a petitory action, unless 
he is in Scotland when the action is served. 
The Court of Session may have jurisdiction to 
divorce a man against whom they have no 
jurisdiction whatever to pronounce decree for 
a civil debt.” 

From an examination of the authorities the 
author decides that ‘‘the result, however, is 
that there is authority for the proposition 
that both domicile of origin and allegiance 
will found jurisdiction if combined with per- 
sonal citation, and it does not appear that 
there is any reason in principle for drawing a 
distinction between domicile of origin and 
domicile of choice as a foundation for juris- 
diction in such circumstances. But if a de- 
fender, originally Scots, abandons his Scots 
domicile and his nationality, he must be re- 
garded as a foreigner against whom jurisdic- 
tion will not be sustained unless founded in 
some of the other recognized modes. A more 
difficult question arises where the defender 
has lost his Scots domicile of origin without 
also losing his nationalty, it being assumed 
that, for the purposes of local jurisdiction, 
Scots nationality can be regarded as some- 
thing distinct from the common allegiance 
which all British sut jects, whether Scotch, 
English, Irish, or Colonials, owe to the Crown. 
It is suggested that, apart from the obiter 
opinion of Lord Kinloch in Kermick’s case, 
and the opinion of Lord Low in Tasker v. 
Grieve, in neither of which cases was the 
question of allegiance considered, there is not 
yet any distinct authority for affirming that 
the mere loss of domicile would of itself be 
sufficient to free a Scot from his natural obli- 
gation to submit himself to the courts of his 
country when personally cited thereto in Scot- 
land. It is possible, however, that the gen- 
eral tendency of our courts to regard domicile 
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and not nationality as the criterion in ques- 
tions of personal law may not be without 
effect on the ultimate decision of this problem.” 

‘‘How, it may be asked, would the English 
courts regard jurisdiction ratione originis? On 
the cases, it would seem that, although ‘not 
allowing allegiance as a ground of jurisdiction 
in their own practice, they will, nevertheless, 
recognize the decrees of foreign courts founded 
on it.” 

CONFLICT OF LAWS (Jurisdiction). ‘‘ Exit 
of the Doctrine of Situs,” by John R. Rood, 
Central Law Journgl (V. 1xi, p. 265). 

CONSTITUTIONAL LAW (Citizens). 
haustive review of our decisions relating to 
the Chinese Exclusion Act is contributed by 
B. Frank Dake to the September Albany Law 
Journal (V. Ixvii, p. 258), entitled ‘‘ The China- 
man before the Supreme Court.’”’ Of the re- 
cent climax in those decisions he says: “ But 
a far more startling proposition is announced 
when the court, conceding for the purposes 
of the argument that Ju Toy was an American 
citizen and entitled to the protection of the 
Fifth Amendment of the Constitution, provid- 
ing that no person shall be deprived of life, 
liberty, or property, without due process of law, 
states that he was not entitled to a judicial 
trial of the question of his citizenship, and 
that the power of determining that question 
may be entrusted to executive officers.” 

If the rights flowing from American citizen- 
ship, ‘‘when drawn in question, are not of 
sufficient importance to entitle the one who 
claims such rights to a judicial determination, 
it is difficult to imagine any right of sufficient 
magnitude to justify the exertion of judicial 
powers. The banishment of a citizen from the 
land of his birth is as much an act of punish- 
ment as his incarceration in a penitentiary. 
If Congress can empower immigration officers 
to permanently banish American citizens, it 
is hard to see why it may not direct their 
summary execution. The difference would be 
in the degree of the punishment rather than 
in the power to inflict it. The Constitution 
draws no distinction between the power to 
banish and the power to hang.” 

“In view of the nature of exclusion laws, 
the loose notions of Chinamen as to the 
sanctity of an oath, their similarity rendering 
identification difficult, the decision rendered 


An ex- 








with reference to Ju Toy was probably neces- 
sary if the exclusion laws are to he effective; 
but constitutional government ‘is in danger 
when the judicial decision of constitutional 
questions is determined by considerations of 
political expediency or necessity; and in his 
person fundamental principles of American 
liberty have received a greater shock than 
the exclusive population of all of the Pacific 
states by subjects of the Celestial Kingdom 
would cause.”’ 

CONSTITUTIONAL LAW (Commerce). A 
very valuable monograph on ‘‘ The Exclusive- 
ness of the Power of Congress over Interstate 
and Foreign Commerce,’ by James S. Rogers, 
is published in the American Law Register for 
September and October (V. liii, pp. 529, 593). 
In opening he says: 

‘Power over interstate commerce is granted 
by the same words as power over foreign com- 
merce. No logical distinction can be made 
between them. Yet, although it is generally 
admitted that the power of Congress over 
foreign commerce is exclusive, three different 
theories have been advanced in the opinions 
of the court as to the power of Congress over 
interstate commerce. 

‘“ First: That Congress has exclusive power 
over all interstate commerce. 

““ Second: That Congress and the states have 
general concurrent power over all interstate 
commerce. 

‘‘ Third: That Congress has exclusive power 
over national, and Congress and the states 
concurrent power over local matters of inter- 
state commerce.”’ 

‘““Phis article is an endeavor to clarify the 
subject by a consideration of the three theo- 
ries and the reasoning supporting them, and, as 
a result, to show that only the exclusive theory 
is sound. Then by tracing the theories chro- 
nologically through the opinions of the court, 
by quotations therefrom, it is sought to let 
the reader judge for himself whether the court 
has not substantially acted upon that theory 
and is free to discard the other two, and that 
such action by the court would simplify the 
subject immensely . 

His argument is that, ‘historically the pur- 
pose of the commerce clause was to free com- 
merce from control by the states; that the 
historic fact is that it was immediately so 
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accepted, and all state regulations fell; that 
it is admitted that Congress has exclusive 
power over foreign commerce, and that since 
the same words grant power over interstate 
commerce Congress must have exclusive power 
over it also; that the grant is a general one and 
not a divided one; that it would be arbitrary 
amendment of the Constitution for the court 
to divide it; that it would be as much so to 
divide it according to the local concurrent 
powers’ theory as according to any other pos- 
sible division; that if the court should divide 
the grant and establish two classes of subjects 
of commerce, it would be necessary that the 
subjects be classified according to established 
general principles, and that as such principles 
are not contained in the Constitution it would 
be still further amendment of the Constitu- 
tion for it to formulate them, and that without 
so doing the court would be without Constitu- 
tional restraint in this respect.” 

Reviewing what the court has actually done, 
he finds: ‘‘That it has twice overruled the 
general concurrent powers theory and has so 
far discarded it that it would be safe to ignore 
it, were it not for one recent important de- 
cision. 

‘That the local concurrent powers theory has 
always been hotly disputed, and is stated 
tentatively and in effect waived aside even in 
many cases which do not expressly controvert 
it. That in those cases where this and the 
exclusive theory lead to the same results the 
decisions are equally supportable upon the 
latter theory as upon this. That in those 
cases where these two theories lead to opposite 
results, which are numerous and most im- 
portant, the actual decisions of the court have 
been uniformly inconsistent with the former 
and consistent with the latter theory. 

That the exclusive theory, notwithstanding 
reasoning inconsistent therewith in many of 
the opinions, is consistent with all of the de- 
cisions of the court except comparatively few, 
and is the only theory with which the de- 
cisions of the court in fact harmonize. 

‘The conclusion seems justified that on gen- 
eral principles the court should, and that, in 
fact, in its decisions it has, generally speaking, 
followed the exclusive theory.” 

CONSTITUTIONAL LAW (England). An 
address by Sir Frederick Pollock on ‘‘ Impe- 





rial Organization” is published in the Journal . 
of the Society of Comparative Legislation (No. 
xiv, p. 37). This concerns the possibility of 
some closer relations between England and 
her colonies to be represented by a new im- 
perial body. The author recognizes the im- 
possibility of anything like a written consti- 
tution and hopes merely for an advisory board, 
the importance of which will depend upon its 
intrinsic merits. 

CONSTITUTIONAL LAW (Interpretation). 
In the Atlantic Monthly for October (V. 96, 
Pp. 525) appears an article entitled ‘‘Our 
Changing Constitution,’ by Alfred Pierce 
Dennis, which elaborates the conception of 
the development of that instrument suggested 
by Dr. Taylor in our October issue. 

It is the contention of Mr. Dennis that the 
constitution is in a state of constant develop- 
ment of which no record is made in the docu- 
ment itself. The growth of the nation, the 
inevitable influences of the spirit of new times 
and the exactions of new needs compel new 
interpretations and extra-constitutional prac- 
tices that come to have the power of control- 
ling law and are accepted as existing facts 
which it is useless to dispute. In this way 
our Constitution is assuming the character of 
a growth like the English Constitution, some- 
thing undefined in express terms, a spirit and 
a life, not a rigid, unchangeable form. 

‘‘The measure of the interpretation of our 
Constitution,’ he says, “‘is found in the logic 
of personality rather than in the logic of 
legalism. The unfolding of our national life 
according to this logic has involved three 
processes: First, new meanings have been 
written into the fundamental law by judicial 
interpretation; second, the unrebuked exercise 
of doubtful powers by the executive and 
legislative branches has extra-legally enlarged 
the sphere of government action; finally, ° 
through the spontaneous outworkings of our 
political genius, new rules, understandings and 
convictions have been introduced into our con- 
stitutional system without the intervention of 
direct governmental agency.”’ 

He finds illustrations of the first method in 
decisions relating to our Philippine policy and 
in the interpretation of the Interstate Com- 
merce Act. 

“‘The great corporation is the most potent 
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force in our economic life of to-day. These 
great artificial beings, the creations of state 
laws, have outrun the control of their creators. 
It is inevitable that the nation should take 
hold where state control has broken down. 
With the destruction of the states as indus- 
trial entities will follow, in the fulness of time, 
their destruction as political entities. Histor- 
ically, federalism is like the grave: it takes 
but it does not give.” 

The refusal of the governor of Indiana to 
surrender a fugitive on demand of 
of Kentucky and the nullification of 
the 13th Amendment by the South and nu- 
merous supposed the 
executive illustrate the second mode of devel- 
The author approves of this ten- 


the gov- 


ernor 
‘“‘extra-legal”’ acts of 


opment. 
dency. 

CONSTITUTIONAL LAW (Jurisdiction. 
tralia). ‘‘‘The Judicial Power and Interstate 
Claims,” by P. McM. Glynn, Commonwealth 
Law Review (V. ii, p. 241). 

CONSTITUTIONAL LAW (Regulation of 
Rates). In the October North American Re- 
view (V. 181, p. 481) Richard Olney discusses 
‘*Some Legal Aspects of Railroad Rate-making 


Aus- 


by Congress.”’ He first discusses the effect on 
the power to regulate commerce of the pro- 
hibition of giving preference to the ports of 
one state over those of another. This would 
constitute an insuperable limitation upon the 
power of Congress to authorize the equaliza- 
tion of railroad rates between different ports, 
when the effect of such equalization would be 
to give to one port commercial advantages 
which it would not otherwise obtain. The 
manifest purpose of this constitutional limi- 
tation was to permit national commerce to 
flow freely in its natural channels by making 
it impossible for the national government 
through its interference to divert it from one 
‘port to another. The railway systems of the 
country have adopted for their own purposes 
the plan of equalization, but these, as private 
corporations, are at liberty to act in such 
manner as they please. 

The second section of the argument turns 
on the question: Can Congress delegate to a 
commission the power which the Constitution 
gives it to regulate commerce? This, he be- 
lieves, Congress can do only to the extent of 
having a commission administer a system of 





| legal regulations which Congress has enacted. 
Congress might pass a law that the rate of 
passenger transportation throughout the coun- 
try should be two cents per mile and that 


| 
freight transportation should be one cent per 
| ton per mile, and then turn over to a com- 
| mission the duty of seeing that this law was 
| observed by the interested railroad companies. 
| But to have the commission itself determine 
what the rates should be would be an unwar- 
ranted extension of authority, 
which, by the Constitution, is confined to Con- 
To lay down as a standard of action 


legislative 


| 

| 

| 

| gress. 
| that the rates or duties are to be reasonable 
| would not be a sufficient guide for adminis- 
| trative action, for it has been repeatedly held 
| that there must be some substantive provision 
| 


of law to be administered and carried into 
| effect. 
| Finally, has Congress the right to dictate 


rates to the carriers of the country, or, as is 

frequently urged, acquire control through own- 

ership of the railroads themselves. To pre- 

scribe the price which shall be charged for a 

service is the next thing to taking possession 

of the property of one performing the service. 

If Congress, either directly or through other 
| instrumentalities, made railroad rates covering 
all interstate business, then it would inevitably 
follow that the various states would make the 
rates at which business within their respective 
areas was to be carried on. We should have 
two more or less competitive boards of control, 
each aiming to secure special benefits at the 
expense of the other, and anything like skil- 
ful, just, reasonable or stable-rate making 
would become ‘mpossible. 

The logic of the situation would be such as 
This, how- 
ever, would be ownership by the national gov- 
ernment. Its power to regulate does not imply 
that it has itself the right to engage in business, 
and if it can take an immediate part in trans- 
portation as one part of commerce, might it 
not also buy and sell products? Such action 
he holds to be unconstitutional, and is of the 
opinion that if this question of authority had 
been submitted to the United States Supreme 
Court at any time before a quarter of a cen- 


to force government ownership. 


| tury ago it would in all probability have given 
| 


a decision adverse to the jurisdiction of the 
general government. 
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CONSTITUTIONAL LAW. “The Constitu- 
tional Discretion of the President,’”’ by Hon. 
C. A. Gardiner, New Jersey Law Journal (V. 
XXVili, p. 261). 

CONSTITUTIONAL LAW (See Jurisprudence). 

CONTRACTS (Interpretation of Promise). The 
second number of the new Calcutta Law Jour- 
nal (V. i, p. gn) contains an interesting dis- 
cussion of the theory of contract entitled ‘‘In- 
terpretation of Promise,” by Priya Nath Sen. 
The author contends that the accepted rule 
of interpretation of promise from an exclu- 
sively objective standpoint or the interpreta- 
tion that a reasonable man will put upon the 
promise under the circumstances of the case 
reaches undesirable results in certain cases. 
Nor does he entirely agree with Paley’s sub- 
jective standpoint, namely, ‘‘the sense in 
which the promisor believed that the promisee 
accepted his promise.’”’ He agrees with Pol- 
lock’s criticism of this that where the prom- 
isee’s real expectation differs from the sup- 
posed expectation, the promisor should not 
be absolved from a more onerous obligation 
on the plea that he did not understand that 
that expectation was being entertained by the 
promisee. The author would apply the test 
of the expectation entertained by the prom- 
isee when it is that of a reasonable man. 
Where the expectation entertained by the 
promisee is less advantageous to him than 
what the promisor understood his expectation 
to be on Paley’s theory, the promisor would 
be bound to confer a greater advantage. The 
author argues that while ‘‘ misapprehension of 
the promisor may not be regarded as furnish- 
ing a proper measure of his legal obligation 
when it appears that the expectation induced 
by him was different, . the interpretation 
that could be placed on the promise of a 
reasonable man should not be held to debar 
the promisee from claiming at least as much 
as he really expected, if it falls short of what 
the promisor intended to confer, merely be- 
cause another man more considerate or less 
sanguine than himself would not have ex- 
pected as much.”’ In cases where the 
expectation of the promisee coincides with 
what the promisor supposed it to be, the 
author believes that Paley’s rule furnishes a 


real 


correct solution. 
view in a recent English decision. 


He finds support for this | 


| profession. 





The author meets the objection of lack of 
uniformity by insisting that ‘‘in the complex- 
ity of human affairs mere simplicity is not the 
true test to determine the correctness of a 
rule of law.” He also says, ‘“‘no doubt jur- 
isprudence is not psychology; but it should 
should not ignore psychological states, in so 
far as they are capable of being proved with 
practical certainty, when sound morality de- 
mands that they should not be ignored.” 

CONTRACTS (See Sales). 

CRIMINAL LAW. ‘Abolition of Capital 
Punishment in Switzerland,” by Maynard 
Shipley, American Law Review (V. xxxix, p. 
734). 

CRIMINAL LAW. ‘Christian Scientists and 
the Law,” by Walter Mills, Canadian Law 
Review (V. iv, p. 435). 

CRIMINAL LAW (Medical Jurisprudence). 
‘“*Medico-Legal Aspect and Criminal Procedure 
in the Poison Cases of the XVI Century,” by 
Charles Greene Cumston, Medico-Legal Jour- 
nal (V. xxiii, p. 173). 

ECCLESIASTICAL LAW. ‘‘Doctrinal Sub- 
scription in the Church of Scotland,’’ by Chris- 
topher N. Johnston, Juridical Review (V. 
XVli, p. 201). 

EDUCATION (Scotland). In the Septem: 
ber Juridical Review (V. xvii, p. 240), appears 
an interesting article on ‘‘Legal Education,” 
by Prof. N. J. D. Kennedy, which emphasizes 
the differences still existing between the 
method of training lawyers in Scotland and 
those in favor here. He presents convincing 
arguments of the high qualifications that 
should be required of a lawyer and shows that 
they are not limited to merely legal learning. 
The state is entitled to look to lawyers for 
services outside the strict limitations of their 
From this he argues the necessity 
of university training. He also shows that 
the old system of apprenticeship under modern 
conditions is as ineffective for the purposes of 
training in that country as in this, and insists 
that a law school education is essential. 

HISTORY (French Code). Sir Courtenay 
Ilbert discusses ‘‘The Centenary of the French 
Civil Code,’”’ in the Journal of the Society of 
Comparative Legislation (No. xiv, p. 218). 
The origin of this, he says, was due to the 
“intolerable practical inconveniences which 
arose from the coexistence of several different 
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systems of law within the same _ political 
state.’”” He explains the work of amendment 
of the law which had to precede codification. 
This was divided into two periods, the first 
progressive, the second reactionary, the sym- 
pathies of Napoleon being on the whole with 
the latter. The work was peacefully carried 
on by a convention in the midst of the excit- 
ing scenes of the French Revolution. Of the 
results of the work he says: 

‘“Two things at any rate the Code has done. 
It has familiarized all Frenchmen with the 
principles of the law which they have to ob- 
serve. It has supplied a model which other 
nations have eagerly and extensively copied. 
In England the law is ordinarily regarded as 
something technical, mysterious, not to be 
understanded of the lay folk. In France the 
leading provisions of the Codes have become 
household words. They form the topic of 
village conversations. Familiarity with them 
is presupposed in popular literature and on 
the stage.” 

He thinks that the French Codes have ar- 
rested the development of French law in some 
respects, but rather in the domain of pro- 
cedure than of substantive law. It has sim- 
plified jurisprudence and facilitated the work 
of judges, without eliminating the importance 
of their interpretation, and though at first a 
degeneration of the system of teaching in 


French law schools seemed imminent, this 

tendency has since been avoided. 
INSURANCE. ‘‘Life Insurance: Shall We 

Have State or Federal Supervision?” by 


Samuel Bosworth Smith, American Lawyer 
(V. xiii, p. 372). 

INTERNATIONAL LAW. In the Journal of 
the Society of Comparative Legislation (No. xiv, 
p. 201) Thomas Baty publishes a discussion of 
‘‘Some Questions in the Law of Neutrality.” 
He deals first with several questions relating 
to contraband. 

“The real importance of the subject of 
contraband at the present day is that it pro- 
vides a loophole to the Declaration of Paris. 
That declaration, when it made enemy goods 
free on a neutral ship, included the goods of 
the enemy The temptation is 
strong to seize them as contraband. It will 
easily be imagined that a belligerent could see, 
with more or less composure, a neutral’s goods 


government. 





| 
| 
| 





(not clearly contraband) going to the enemy’s 
country as a mercantile speculation; whilst it 
is a very different matter to watch such sup- 
plies when actually consigned to the enemy 
government passing safely on neutral vessels. 
The old-time belligerent would in many cases 
simply have seized the cotton, corn, oil, and 
coal on the plea that it was enemy property: 
this can no longer be done, and he attempts 
to seize it as contraband. Probably the dec- 
laration requires modification: such a course 
would be preferable to an unsettlement of the 
accepted general law. It is not certain 
whether the Russian ukase, subjecting goods 
forwarded ‘aux frais ou a l’ordre de l’ennemi’ 
to confiscation, meant to include only goods 
ordered by the enemy government, as distinct 
from those ordered by private individuals. If 
it is so limited, it forms the basis of a reason- 
able understanding — provided that it is ex- 
tended to telegraph and railway plant, and 
the other matters which the Russian practice 
is to treat as absolute contraband.”’ 

The author says, ‘“‘a long period of mari- 
time peace produces a crop of curious doctrine 
unchecked by the logic of facts.’’ As instances 
of this he refers to the doctrine that a war- 
ship must be sent away from a neutral port 
within twenty-four hours on penalty of in- 
ternment. ‘The sinking of neutral 
though perhaps allowed by Russian regula- 
tions and countenanced by writers of author- 
ity, seems to be an entire innovation and an 
inadmissible one.”” He similarly regards the 
confiscation of vessels laden wholly or mainly 
with contraband goods. 

INTERNATIONAL LAW. ‘Exclusion and 
Deportation of Aliens,’’ by ‘‘ Parliamentum,”’ 
Canadian Law Times (V. xxv, p. 487). 

INTERNATIONAL LAW (History). Ed- 
ward Lindsey in the September American Law 
Review (V. xxxix, p. 658) discusses ‘‘The 
Evolution of International Law.’’ He con- 
tends that international law is now in the 
state in which private municipal law-stood in 
medizval times and shows that its develop- 
ment hitherto appears strikingly analogous to 
the development of primitive private law. 
He, therefore, conjectures that the future of 
international law may conform to the later 


prizes, 


history of private law. 


HISTORY (Northern Securities Case). ‘‘The 
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Northern Securities Case” is explained to 
English readers by William Mitchell Acworth 
in the Journal of the Society of Comparative 
Legislation (No. xiv, p. 251). His most in- 
teresting suggestion to American readers is 
that while it may have been important to the 
government to impress upon one benevolent 
despot in the railroad world that his power 
was not unlimited, and though the repression 
of such a combination might be of importance 
in the western states it is hardly to be ex- 
pected that similar prosecutions will be en- 
forced against the old consolidations in the 
east. 

INTERNATIONAL LAW (History). ‘‘The 
Development of International Law before 
Grotius ”’ is the subject of a brief contribution 
by Edwin Maxey to the September American 
Law Review (V. xxxix, p. 747). ‘‘With the 
Greeks,’”’ he says “international law was for 
a long time a code of rules mainly for the 
purpose of governing the relations of their 
own communities with each other. The Am- 
phictyonic council served to some extent as 
an international court,” but ‘‘it had no power 
to settle differences between Greek and other 
independent states.’’ Even between themselves 
their rules were very limited in scope, relating 
chiefly to right of sanctuary, inviolability of 
envoys, and rules of war. Rome did little in 
the actual development of a system for in 
theory at least, during a considerable portion 
of its existence, the Roman Empire was uni- 
versal. The medizeval maritime codes were 
the first steps toward modern international 
law. Vasquez first put forth ‘‘the doctrine 
of the existence of a group of states subjects 
of reciprocal rights irrespective of a world 
empire, temporal or ecclesiastical.’’ Suarez 
followed with a theory of a law of nations 
resting upon custom. The greatest of these, 
however, was Albericus Gentilis, who at- 
tempted ‘‘to adjust the principles of the jus 
naturale to the new fact of territorial sover- 
eignty.”’ 

JURISDICTION (See Conflict of Laws and 
Constitutional Law). 

JURISPRUDENCE, COMPARATIVE (Con- 
stitutional Law). An interesting ‘’ Compara- 
tive Study of the Constitutions of the United 
States of America and the United States of 
Mexico,” by William H. Burges appears in 





the September American Law Review (V. 
XXXix, p. 711). The political framework of 
each is very similar. 

‘‘Each recognizes, as the basis of govern- 
mental authority, the consent of the gov- 
erned. Each divides the functions of govern- 
ment into legislative, executive, and judicial 
powers, and each attempts to prevent the 
encroachment of one department on the other. 
Each looks to the formation in a federal 
government of an indestructible union com- 
posed of indestructible states, and each pro- 
vides for safe-guarding the autonomy of the 
states within the union.’’ The powers of the 
House and Senate are in general like those of 
ours.” 

An original feature is a sort of select com- 
mittee of the two houses of the legislature 
which exercises authority during the recess of 
Congress. 

‘Briefly stated, the powers of the execu- 
tives of the two countries are the same. There 
are minor differences in the terms of the grants 
of power and the methods of administration; 
but nothing of substantial importance distin- 
guishes one from the other in theory. 

In practical operation the differences are 
very great. In practice the power of the 
Mexican president is apparently autocratic. 
A careful study of their constitution discloses 
no warrant for this, and I attribute so much of 
it as is real rather than seeming to the deep 
and abiding hold which their present chief 
executive has upon the hearts and minds of 
the Mexican people, and their faith in his 
wisdom and his loyalty to their welfare.” 

‘‘Again speaking generally the jurisdiction 
of the Mexican federal courts extends to all 
matters of which our federal courts have 
jurisdiction, except that they have not juris- 
diction of causes arising under their federal 
Constitution, and laws which affect private 
interests only, that jurisdiction being vested 
in the state courts; nor have the Mexican 
federal courts jurisdiction of causes on the 
ground of diverse citizenship, while the juris- 
diction over controversies between a state and 
a citizen of another state, which is expressly 
denied by our 11th Amendment, exists under 
their system.”’ 

“Under this grant of jurisdiction and for 
the protection of these rights the courts hold 
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acts of the general congress and of the sev- 
eral state legislatures unconstitutional just as 
our courts do, and restrain by appropriate 
remedies their enforcement.” 

‘What to an American lawyer, appears to 
be the most serious omission from their con- 
stitution (except that of the right of trial by 
jury), is the omission of any provision for 
the writ of habeas corpus.”’ 

‘*The decrees of the Mexican Supreme Court 
of Justice are preserved and published. In 
arguments in their courts they are cited as 
we cite the opinions of the courts of other 
jurisdictions than our own — for their per- 
suasive effect. In the same way our brethren 
of the ‘Mexican bar cite the works of great 
commentators on the civil law, and on their 
Constitution, and in discussions of constitu- 
tional questions very frequently, if not most 
frequently of all, are cited Cooley’s ‘ Constitu- 
tional Limitations,’ and ‘ Story on the Consti- 
tution,’ the latter having been well abridged 
and translated into Spanish.”’ 

The author briefly compares the Bills of 
Rights of the two constitutions. ‘‘ Theirs is 
a longer though not the more comprehensive 
of the two.’ But he concludes that the great 
fundamental rights of man are well-preserved 
in theirs as in ours. 

JURISPRUDENCE (Precedents). 
tember American Law Review (V. 
696), publishes an address of Henry D. Ashley 
on ‘‘The Effect of American Jurisprudence of 
the Doctrine of Judicial Precedent,’”’? which 
contains the familiar criticism of the modern 
multiplicity of reported and ex- 
presses the hope that some remedy may be 
discovered through legislation guided by the 
Bar. 

JURISPRUDENCE (Torts). In the August 
Commonwealth Law Review (V. ii, p. 250) A. 
Inglis Clark continues his ‘‘Short Studies in 
the Common Law,”’ this time discussing torts. 

‘‘None of the writers of the numerous text- 
books on the English law of torts,’’ he says, 
“has suggested a definition of a tort which 
would convey to a person totally unacquanited 
with the history or contents of the law of 
England, a clear conception of the specific dif- 
ference between a tort and a crime. The ab- 
sence of any such definition of a tort is doubt- 
less largely due to the fact that the distinction 


The Sep- 
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decisions 











now made by the law of England between a 
tort and a crime is entirely a distinction of 
historic growth. A tort and a crime are both 
legal wrongs or, in other words, violations of 
a legal right; and some violations of a legal 
right are regarded by the law as being simul- 
taneously torts and crimes, such as assault 
and libel. The recognition of this dual char- | 
acter in such wrongful acts seems to make it | 

| 








impossible to construct a definition of a tort 
which will concisely, clearly, and specifically 
distinguish a tort from a crime. But if we | 
are content to accept the practical distinction 
which the law makes between a tort and a [ 
crime, and to relinquish any attempt to find 
what may be properly described as a logical | 
or philosophical basis for the distinction, a 
sufficient definition of a tort would be a vio- 
lation of a legal right for which the law pro- 
vides a remedy in an action for compensation ' 
against the wrongdoer, at the suit of the per- 


son whose legal right has been violated. The 
essential ingredient of a crime is malice. But 


the absence of malice is not in itself a per- 
manent distinction between a crime and a 
tort. It may, however, be broadly stated 
that malicious torts which the law does not 
regard as crimes, are acts which, although they 
are violations of legal rights, are not acts 
which immediately disturb the peace and se- 
curity of the community, which are the primary 
objects of the law’s care and protection.”’ 

The author then proceeds to classify torts 
in three groups, viz. (1) those within the 
general category of trespass, (2) those of 
negligence, (3) violations of other rights or 
omissions of duties recognized by law. He 
then discusses certain phases of the law of 
torts. 

LEGAL ETHICS. ‘Remarks of John T. 
Dillon at Banquet on Twenty-fifth Anniver- 
sary of Columbia Law School Class,’’ American 
Law Review (V. xxxix, p. 707). 

LEGAL ETHICS. ‘‘The American Lawyer,’ 
by Alfred Hemenway, American Law Review 
(V. xxxix, p. 641) (published in our September 
number). 


, 


LEGISLATION. ‘Labor Legislation,” by 
W. E. O’Brien, Canada Law Journal (V. xii, 
P- 729). 

LEGISLATION. ‘‘Review of Legislation 
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1903,” Journal of the Society of Comparative 
_egislation (No. Xiv, p. 302). 

LEGISLATION (Uniformity). ‘‘The Desir- 
ibility of Harmonizing State and Federal 
Statutes on Irrigation,” by Carroll B. Graves, 
imerican Lawyer (V. xiii, p. 383). 

LIENS. ‘‘Mechanics’ Lien. The Authority 
f Russell v. French,’’ by Frank E. Hodgins, 
Canada Law Journal (V. xli, p. 733). 

LIMITATIONS. ‘‘Limitation: Right and 
Remedy,” by Haribaus Sahai, Allahabad Law 
Journal (V. 11, p. 259). 

LITERATURE (Law Reports). Thomas 
Dent, in the September American Law Review 
(V. xxxix, p. 675) treats ‘‘Of Law Reports as 
Memorials of History and Biography,” and 
relates interesting instances of this collateral 
value of our system of reports. 

MASTER AND SERVANT. In the October 
Canada Law Review (V. xli, p. 673) C. B. 
Labatt publishes another chapter of his valua- 
ble work on the law of Master and Servant, 


dealing with ‘‘Service Distinguished from 
Tenancy.” 
NEGLIGENCE. ‘The Doctrine of Imputed 


Negligence as between an Infant, non sui juris, 
and Its Parent or Guardian,’ by Sumner 
Kenner, Central Law Journal (V. 1xi, p. 244). 

PERSONS. ‘‘ Powers of the Managing Mem- 
ber of a Mitakshara Joint Hindu Family,” by 
K. Srinwasa Iyengar, Madras Law Journal 
(V.. ev, ps Sen): 

PRACTICE. ‘‘The Acquisition and Re- 
tention of a Clientage,’”’ by Frank - Asbury 
Johnson, Law Students’ Helper (V. xiii, p. 272). 

PRACTICE. ‘Right of Court to Interfere 
with the Determination of the Amount of 
Damages Fixed by a Jury,”’ by Frederick A. 
Teall, Central Law Journal (V. 1xi, p. 286). 

PRACTICE (Jurors). ‘‘Right of Jurors to 
Consider their Own Knowledge and Experi- 
ence,”’ Bench and Bar (V. 11, p. 95). 


PROCEDURE (Arbitration). ‘‘Who May 
Refer Matters to Arbitration,” by Durga 


Charan Banerjee, Allahabad Law Journal (V. 
i, D. 296). 

PUBLIC POLICY. ‘‘Government by the 
People,”’ by Richard Lockhart Hand, American 
Lawyer (V. xiii, p. 377). 

PUBLIC POLICY. Frederick Bausman con- 
tributes to the September American Law Re- 
view (V. Xxxix, p. 727), a criticism of what he 





regards as an American tendency toward 
‘*Light Sentences and Pardons.” 

‘‘Our people seem not to have a sufficient 
horror of crime to get an actual relish in sen- 
tencing offenders of any class. Judges shrink 
from imposing long terms. When they do 
impose them, they are sure to hear murmured 
exclamations in the court room, or to receive 
indirectly from their friends, when the matter 
is referred to as a newspaper item, some ex- 
pression as to their having been that day very 
severe. 

‘Let us now turn to the subject of pardons. 
These are granted in America in such number 
that there is hardly a week in any state in 
which one may not see in the newspapers an 
announcement of one. Indeed, there has 
lately sprung up a new sort of custom, of a 
most pernicious sort, to imitate the bounty of 
kings upon their birthdays or marriages, by 
setting felons free. On last Christmas day 
the governor of Illinois indulged himself in 
this fashion by setting free four murderers 
under sentence for life. All were set free and 
one received a pardon outright. This good 
example was followed in Indiana with the 
same number, in Missouri with three, in New 
York and Michigan with one. Those who 
know the tendency of our race and its senti- 
mental attitude in many respects will not 
doubt that this amiable custom will grow.”’ 

REAL PROPERTY. ‘Abstracts of Land 
Titles,’ by C. H. Kirshner, Kansas Lawyer 
(V.. xii, p. 1). 

REAL PROPERTY (Partition). ‘‘The Law 
of Partition in Ceylon,” by W. R. Bisschop, 
Journal of the Society of Comparative Legis- 
lation (No. xiv, p. 232). 

REAL PROPERTY (Statute of Frauds). ‘‘Do 
Gas and Oil Contracts or Leases Convey or 
affect such an Interest in Estate as to 
come within the meaning of the Statute of 
Frauds requiring all Conveyances of Real 
Estate or an interest therein, or an assign- 
ment thereof to be in writing?’’ by Walter 
J. Lotz, Central Law Journal (V. 1xi, p. 224). 

SALES (Contracts). Under the title of 
‘‘The Contract of Sale or Return,’”’ Richard 
Brown discusses in the September Juridical 
Review (V. xvii, p. 221), the law applying to 
a familiar transaction of wholesale dealers who 
stock a store with goods under an agreement 


Real 
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that those not sold may be returned. The 
author distinguishes this from the contract of 
sale on approval, and criticises the Sale of 
Goods Act which treats them together under 
the head of Transfer of Title by Mere Inten- 
tion. The problem is discussed relating (1) 
to the effect of reputed ownership and (2) the 
effect of actual ownership. 

‘The common law of Scotland in regard to 
reputed ownership differs materially from that 
of England. It was largely owing to these 
differences that, as already mentioned, the 
earlier Factors Acts were not at first supposed 
to apply to Scotland, and, indeed, the very 
case in which the House of Lords resolved the 
doubt had been previously decided in exactly 
the same manner by the Court of Session on 
common law grounds. This divergence be- 
tween the laws of the two countries is of old 
standing, and may be traced to the different 
development of the law of possession of move- 
ables. In the law of Scotland, as in that of 
Rome, possession was the badge of ownership. 
Goods could not be transferred, even in sale, 
without a transfer of possession; and, on the 
other hand, the fact of lawful possession by a 
person not the owner created a presumption 
of ownership which might be pleaded by third 

This, how- 
English law. 


parties against the owner himself. 
ever, not the doctrine of 

The absence of the principle of reputed owner- 
ship in England caused much commercial in- 
convenience, and led to legislation in at least 
three different directions — (1) in favor of the 
general creditors of the ostensible owner by 


was 


means of a special provision in the English 
Bankruptcy Act; (2) in favor of the general 
creditors of the actual owner, by preventing a 


tration under the Bills of Sale Acts; and (3) in 
favor of third parties dealing with the reputed 
owner by means of the provisions of the Fac- 
tors Acts. 

“The result, so far as third parties are con- 





cerned, may be summarized as follows: J: 
Scotland the common law protects third pat 
ties, such as pawnbrokers, by means of r 
puted ownership. It, however, gives no rig! 

to a trustee in bankruptcy acting for tl} 

general creditors of the buyer, such truste 

not being a third party, but vested only i 

the estate of the bankrupt tantum et tale. Ih 
England, the common law, where it has an\ 
effect at all, only protects third parties by: 
laying down a rule as to actual ownershi 

viz., that the property on «sale or return 
passes when the buyer adopts the transaction 
e.g., when he pawns the goods. The same act 
which passes the property renders the tran- 
sactions of the new owner valid, but this is 
subject to the intention of the parties to the 
original contract, and if the wholesale dealer 
stipulates that the property is not to pass, 
the stipulation will be effectual, and third 
parties can acquire no rights from the buyer 
who has never become owner. The common 
law rule, with its qualification as to intention, 
acquired statutory sanction in the Sale of 
Goods Act, 1893, and as this Act applies also 
to Scotland, its effect was to introduce into 
that country a statutory actual ownership, 
which, however, owing to the power of latent 
reservation, is of no value to third parties. 
On the other hand, the Factors Act, 1889, 
and the Factors (Scotland) Act, 1890, intro- 
duced a statutory reputed ownership, which is 
repeated in section 25 of the Sale of 
Act. This may in Scotland be pleaded by 
third parties concurrently with the common 
law reputed ownership which there exists, and 


Goods 


in England it may be pleaded by itself as tak- 





ing the place of a common law reputed owner- 


ship.”’ 


WITNESSES (Expert Testimony). 
ions of Lay Witnesses as to Insanity ’’ Bench 


| 
| 
TORTS (See Jurisprudence and Negligence). 
| ‘“*Opin- 


and Bar (V. ii, p. 102). 















Stereo 











ee nee 





wins 


NOTES OF RECENT CASES 


NOTES OF THE MOST 


669 


IMPORTANT RECENT CASES 


COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 


SPECIALISTS IN THE 


SEVERAL 


SUBJECTS 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Pub- 


lishing Company, St. Paul, Minnesota, at 25 cents each. 


ADMIRALTY JURISDICTION. (Torts — Struc- 
ture Affixed to Land.) U.S. S.C.—The Fed- 
eral Supreme Court is now committed unani- 
mously to a holding which practically overrules 
the holding in The Plymouth, 3 Wall. 20, which 
case, as remarked by Mr. Justice Brown has 
been accepted by the profession and the ad- 
miralty courts as establishing the principle that 
the jurisdiction of the admiralty does not extend 
toinjuries received by any structure affixed to the 
land, though such injury were caused by a ship or 
other floating body. In U. S. v. Evans, 25 Sup. 
Ct. Rep. 46, it is held that the admiralty juris- 
diction of the federal courts extends to a libel 
in rem against a vessel for negligently colliding 
with and 
fifteen or twenty feet from the channel in water 
twelve or fifteen feet deep, although the beacon 
is built upon piles driven firmly into the bottom. 
One reason for the decision, which commends itself 
to the ordinary judgment, is that advanced by Mr. 
Justice Brown in his special concurring opinion, 
where he says that the distinction between dam- 
age done to fixed and floating structures is a some- 
what artificial one, founded upon no sound prin- 
ciple, and that the fact that Congress, under the 
Constitution, cannot extend the admiralty juris- 
diction of the Supreme Court affords an argu- 
ment for a broad interpretation of that juris- 
diction commensurate with the needs of modern 


destroying a beacon standing some 


commerce. The concluding sentence of the special 
concurring opinion may throw some little light on 
the view which will be taken of cases arising in the 
future. It is as follows: ‘‘To attempt to draw 
the line of jurisdiction between different kinds of 
fixed structures, as, for instance, between beacons 
and wharves, would lead to great confusion and 
much further litigation.’’ 


The ground of the main opinion in this case is 
that even under the narrow limits imposed upon 
Admiralty by the English common law, its juris- 
diction was undoubted over the sea. The beacon 
was surrounded by navigable water and was there- 
fore in the sea, even though attached to the bot- 
tom. In this respect it differed from a wharf or 





In ordering, the title of the desired case should be given as well as the 
citation of volume and page of the Reporter in which it is printed.) 


bridge which would be attached to the shore and 
therefore a part of the shore. The opinion does 
not overrule the Plymouth case, but distinguishes 
it on this very ground. The distinction is clear 
and can hardly lead to confusion or further litiga- 
tion as predicted by Mr. Justice Brown. 

The decision, however, is epoch-making in the 
growth of the American Admiralty. 
See the official reference sub. nom. the Black- 


heath, 195 U.S. 361. 
Robert M. Hughes. 


CARRIERS. (Reasonableness of Charges.) 
U. S. C. C. for W. D. of Ga. — Tift v. Southern Rail- 
way Company, 138 Federal Reporter was a suc- 
cessful effort by a number of manufacturers of 
lumber in various southern states to resist at- 
tempted extortion through an arbitrary increase 
of freight rates. 
of lumber had enormously increased within the 


It was shown that shipments 


last decade, and in spite of this increased ton- 
nage there had been a steady increase of rates, 
culminating in an cents per 
hundred pounds. This last advance was the 
concerted action of a number of railroads acting 
under articles of organization, and it is held 
that this aspect of the case is not altered by the 
fact that the railroads had a stipulation in the 
articles of organization that each and all members 
might at will, and at any time, withdraw from the 
In considering the questions involved 
the statement of the interstate commerce com- 
mission that the general rule is that the greater 
the tonnage of the commodity transported the 
lower should be the rate of freight charges for 
such transportation, is expressly approved. 

M. & St. Paul Railroad Company v. Minne- 
sota, ro Supreme Court Reporter, 702, is cited to 
the point that the reasonableness of a rate of 
charge for transportation is eminently a question 
for judicial investigation, and Chicago & N. W. 
Railroad Company v. Osborn, 52 Federal Re- 
porter, 914, and Smythv. Ames, 18 Supreme Court 
Reporter, 418, are quoted as authority for the 
proposition that reasonable compensation for the 


advance of two 


agreement. 
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service actually rendered is all that a common 
carrier is permitted to exact. 

The principle upon which the railroad seemed 
to have acted is discountenanced in the conclud- 
ing statement that railroads have no legal right 
to graduate their charges in proportion to the 
prosperity which attends industries whose pro- 
ducts they transport. 


CONSTITUTIONAL LAW. (Chinese Exclusion — 
Deportation of Slave Girl.) U.S.C.C.A. 9th Circuit. 

-The Circuit Court of Appeals, Ninth Circuit, 
has recently handed down an opinion in the case 
of United States v. Ah Sou in which the decision 
of the District Court for the Northern Division of 
the District of Washington is overthrown. The 
District Court in effect held that where the depor- 
tation of a Chinese slave girl, illegally brought 
into this country for immoral purposes would re- 
sult in remanding her to slavery and degradation, 
her deportation would not be ordered. The Cir- 
cuit Court of Appeals agrees with the District 
Court in its holding that the girl’s marriage to a 
registered Chinese laborer who, however, was not 
entitled to have a wife in this country, was not 
a defense to pri ceedings for her deportation, and 
especially so in view of the fact that the marriage 
was at her solicitation for her protection, and was 
not followed by cohabitation, nor apparently re- 
garded by the parties as more than a formality. 
The view of the district judge is very briefly ex- 
pressed where he says: ‘‘If sent back to her own 
country where she was by her kindred sold to a 
cruel master she must abandon hope, and it is 
shocking to reflect that the laws of our country 
require the court to use its process to accomplish 
such an unholy purpose.’’ Basing its conclusion 
apparently on the 13th Amendment to the Fed- 
eral Constitution prohibiting slavery, the lower 
court directed that the order for deportation be 
vacated 

The Circuit Court of Appeals treats this phase 
of the subject very briefly, merely observing that 
they do not understand the ruling of the‘ court to 
be a holding that the 13th Amendment by its 
terms prohibited the deportation of the girl, that 
it was not contended on the appeal that by virtue 
of an order of deportation her condition as a slave 
would be recognized, or that she would be sent 
into slavery, at any place within the United States, 
or within its jurisdiction. In conclusion, it is said 
that while the case is one which from its nature 
enlists the sympathy of the court, nevertheless, 
the law is so written that the court cannot yield 
to the humane considerations which actuated the 


court below. 












CONSTITUTIONAL LAW. 
cination.) U.S.S.C.—In Jacobson 
chusetts, 25 Supreme Court Reporter, 358, ir 
which the constitutionality of the Massachusett: 
compulsory vaccination law is attacked on thi 
ground that it is in derogation of the rights se 
cured by the preamble of the Federal Constitutior 
and opposed to the spirit of the constitution itself 
it is held that the spirit of the constitution or its 
preamble cannot be invoked apart from the words 
of that instrument to the statute 
Aside from this general contention the statute is 
attacked specifically as being in contravention of 
rights and 


(Compulsory Vac- 
v. Massa 


invalidate 


certain 
privileges. 
tions it is maintained that the personal liberty 
secured by the 14th Amendment state 
deprivation is not infringed by the statute; that 
the lack of any exception in favor of adults who 
are certified by a registered physician to be unfit 
not render the 


constitutionally guaranteed 


In response to these various conten- 


against 


subjects for vaccination does 
statute objectionable as denying the equal pro- 
tection of the laws, although an exception in favor 
of children in like condition is made. Aside from 
overruling these direct attacks upon the consti- 
tutionality of the statute, its validity is main- 
tained on the ground that the state legislature in 
enacting it was entitled to choose between the 
theory of those of the medical profession who 
think vaccination worthless and believe its effect 
to be injurious and dangerous, and the opposite 
theory, which with the common 
belief and is maintained by high medical author- 
ity; and was not compelled to commit the matter 
to the final decision of a court or jury. 


is in accord 


In this case the U.S. Supreme Court deals for 
the first time with the question of the consti- 
tutionality of compulsory vaccination. 

The following points should be noted: 

1. The decision sustains the exercise of the 
power with reference to adults; by implication this 
sanctions the requirement as applied to children 
attending school. 

2. The case does not decide, that the power can 
be exercised where there is neither prevalence nor 
danger of smallpox. No case appears to have 
arisen in any state calling for a deliverance upon 
the question, whether, in the absence of an emer- 
gency adults can be required to submit to vacci- 
nation. 

3. The decision recognizes that the requirement 
would not be enforceable against a person who 
was not a fit subject for vaccination. 

4. The decision cannot control state courts with 
reference to the question whether and to what 
extent the power of local or administrative author- 
ities to require vaccination may be implied from a 
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general delegation of authority, and whether and 
to what extent such power may be delegated. 
E. F. 


CONSTITUTIONAL LAW. (Due Process of 
Law — Administration of Estates of Absentees.) 
U. S. S. C.— In Cunnius v. Reading School Dis- 
trict, 25 Supreme Court Reporter, 721, it is held, 
abstractly, that the due process of law clause of 
the 14th Amendment does not wholly deprive the 
state of the power to confer jurisdiction on its 
courts to administer the estates of absentees, irre- 
spective of the fact of death, by a special and 
appropriate proceeding, distinct from the general 
law for the settlement of estates of decedents, 
and specifically that Pennsylvania Laws, 1885, 
p. 155, providing a system of procedure for the 
administration of estates of absentees sufficiently 
complied with the requirements of due process of 
law. 

This last phase of the case requires the consid- 
eration of three related propositions. It is first 
said that the provision authorizing the adminis- 
tration of property of one who has been absent 
from the state for seven or more years is not, with 
respect to the period of absence, so unreasonable 
as to render it repugnant to the due process of 
law clause of the 14th Amendment. 
nected with this holding is the second proposition 


Closely con- 


that, notice by publication of the special pro- 
ceedings authorized by the statute satisfied the 
requirement of due process of law. Possibly the 
point of chief importance is the one last touched 
upon in the opinion, where it is determined that 
the provisions of the statute authorizing the rev- 
ocation of the administration at any time on 
proof that the absentee is in fact alive, and in 
such event permitting him to recover the shares 
of his estate received by the distributees, and pro- 
viding that until the latter shall give security for 
refunding their shares, with interest, in case the 
supposed decedent shall be alive, no distribution 
can be made and that in case of inability to give 
such security, the money shall be invested, under 
the control of the court, and only the interest 
paid to the distributees, furnishes sufficient safe- 
guard for the protection of the property of the 
absentee to satisfy the requirement of due process 
of law. 


The decision will be welcomed as settling in the 
affirmative the question whether the states have 
power to provide for administering the estates of 
absentees. The case of Scott v. McNeal, 154 U.S. 
34 had created some doubts upon that point, and 
appears to have been understood by at least one 
court (Rhode Island, Carr v. Brown, 20 R. I. 217) 





as denying such power. The court now draws a 
clear distinction between administration of estates 
of absentees and of deceased persons. What is 
constitutionally sufficient for the latter, does not 
necessarily meet the requirements of due process 
as applied to the former. This is not merely a 
matter of jurisdiction of courts, which would not 
present a federal question. (In Scott v. McNeal 
the probate court had been organized under an act 
of Congress, but the decision did not go on that 
point.) Itis a question of procedure and of methods 
of administration. The administration of an 
absentee’s estate requires in addition to a reason- 
able presumption of death, first, adequate notice 
according to the circumstances, not merely notice 
to the relatives who are interested adversely to the 
absentee; second, reasonable safeguards securing 
so far as possible the restoration of the property to 
the absentee, should he turn up alive. 

These requirements were met by the Pennsyl- 
vania statute, while in Scott v. McNeal the absen- 
tee was declared “dead to all legal intents and 
purposes,” and the estate administered accordingly. 

E. F. 


CONSTITUTIONAL LAW. (Eminent Domain— 
Private Irrigating Ditch.) U.S. S. C. — Clark v. 
Nash, 25 Supreme Court Reporter, 676, is author- 
ity for a proposition which while expressly limited 
to the particular facts involved in that case is, 
nevertheless, of such a nature that it may give 
rise to abundant litigation involving the applica- 
bility of its principles to other, but similar states 
of fact. In the case referred to, it is held that the 
peculiar local conditions in Utah justify, as author- 
izing condemnation for public use, a statute of 
that state under which an individual landowner 
may condemn a right of way across his neighbor’s 
land for the enlargement of an irrigation ditch 
therein in order to enable him to obtain water 
from a stream in which he has an interest, to irrigate 
his land which otherwise would remain absolutely 
valueless. As throwing light upon the ground 
of the decision, it may not be amiss to call atten- 
tion to the observation of the court that the valid- 
ity of such statutes as the one under consideration 
may depend upon many different facts, the exis- 
tence of which would make a public use, even by 
an individual, where in the absence of such facts 
the use would be clearly private. These facts, it 
is satd, must be general, notorious, and acknowl- 
edged in the state so that, though not the subject 
of legal investigation as to their existence, the 
local courts, nevertheless, know and appreciate 
them. In view of these considerations the court 
suggests that where the use is asserted to be pub- 
lic and the right of the individual to condemn land 
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for the purpose of exercising such use is founded 
upon, or is the result of some peculiar condition 
of the soil or climate or other peculiarity of the 
state where the right of condemnation is asserted 
under a state statute, the court is always, where 
it can fairly be done, strongly inclined to hold 
with the state courts when they uphold a statute 
providing for such condemnation. 

Mr. Justice Harlan and Mr. Justice Brewer 
dissented. 


CONSTITUTIONAL LAW. (Obligation of Con- 
tracts — Effect of Judicial Decisions.) U.S. S.C. 
— A case which well illustrates the fact that the 
law is not always an exact science, and that its 
application even by the most learned of judges is 
attended not only with considerable difficulty, but 
with a reasonable amount of uncertainty as well, 
is that of Muhlker v. New York & Harlem R.Co., 
25 Supreme Court Reporter, 522. The action 
originated in New York, and the Supreme Court, 
Appellate Division, affirmed a judgment for plain- 
tiff with Van Brunt, P. J On appeal 
to the Court of Appeals the judgment of the Ap- 
pellate Division was reversed with Bartlett and 
Cullen, J. J., dissenting, and on error to the 
United States Supreme Court the judgment of the 
New York Court of Appeals was reversed with 
four justices concurring, one justice concurring in 


, dissenting. 


‘the result, and four justices dissenting. The ex- 
planation of this conflict in opinion is to be found 
in the fact that the case is one of considerable 
difficulty, involving as it does, a further extension 
of a principle which, as Mr. Justice Holmes re- 
marks in his dissenting opinion, ‘it took the court 
a good while to explain.” Plaintiff sued to en- 
join the of an railroad structure 
unless payment should be first for ease- 
ments of light and air, which it was alleged the 


use elevated 


made 


elevated structure destroyed. Plaintiff's prop- 
erty abutted on a street in New York City, and 
he derived his title from the person who had 


granted the street to the city in trust for a public 
highway. At the time plaintiff acquired title the 
state courts had decided that one so situated had 
a contract right to easements of light, air, and 
access, which could not be taken away from him 
without compensation by the construction of an 
elevated railroad in the adjoining street. At the 
time of the conveyance, however, defendant rail- 
road company operated a surface railroad in the 
interfered with the 

Thereafter, by com- 


street which considerably 
plaintiff's easement of access. 
mand of the state, expressed in New York Laws, 
1892, c. 339, an elevated structure was built in 
lieu of the surface road-bed, and defendant com- 


pany by authority of the statute operated its 
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trains thereon. Under these circumstances the 
Supreme Court holds that the taking without 
compensation of plaintiff's easements of light and 
air by means of the elevated structure is an im- 
pairment of the obligation of his contract, for- 
bidden by the Federal Constitution. 


Mr. Justice Holmes, dissenting in this case, con- 
siders the decision an unwarranted extension of 
the doctrine of Gelpcke v. Dubuque, 1 Wall. 222 
{1864]. In this the learned justice appears to be 
wrong. When a state court gives effect to a sub- 
sequent statute alleged to impair the obligation of 
a contract, the Federal courts have always exer- 
cised an independent judgment in passing upon 
the validity and effect of the contract, even though 
this required an interpretation of the common or 
statute law of the state. This exception to the 
rule that the federal courts will ordinarily accept 
as conclusive a state court’s construction of its 
own statutes or real property law is considerably 
older than Gelpcke v. Dubuque. It was stated by 
Taney in Ohio Insurance Co. v. Debolt, 16 How. 
416, 432-33 [1853], was unanimously applied in 
Jefferson Bank v. Skelly, 1 Black, 436, 443 [1862], 
and has been constantly followed since. Stearns 
v. Minnesota, 179 U.S. 223, 233 [1900], citing 
cases. It is applied to cases on writs of error to 
state courts, as well as to those coming from the 
federal circuit courts, while the rule in Gelpcke 
v. Dubuque can be invoked in the latter only. 
Railway v. McClure, ro Wall. 511 [1871]. The 
Supreme Court has never suggested that its inde- 





pendent judgment may not be as properly exer- 
cised in interpreting unwritten property law as 
| statute law, and it is in the exercise of this judg- 
ment that the majority in the Muhlker case fol- 
| lows the earlier New York decisions holding that 
| grantees from New York City of land abutting on 
| a street have a contract easement of light, air, and 
| access. 197 U.S. at 570. This may or may not 
| have been a correct construction of the alleged con- 
| tract, but it involves no novel proposition of con- 
stitutional law, nor does it decide, as Mr. Justice 
| Holmes seems to think, that state courts may not 
constitutionally reverse their decisions upon the 
faith of which property rights have been acquired. 


197 U.S. at 574. 
James P. Hall. 


CONSTITUTIONAL LAW. 
tracts — Special Franchise Tax.) 
N. Y. 
franchise tax, is not, it is held, objectionable on 
the ground that it impairs the obligation of con- 
tracts by which the state or municipality had 
| previously granted the right to construct, operate, 


(Obligation of Con- 
Uv. Ss. S. C.— 


Laws, 1899, c. imposing a_ special 


712, 
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and maintain street railways in the city of New 
York in consideration of a gross sum or of the 
annual payment of a fixed amount or fixed per- 
centage of earnings, there being no stipulation 
that such payments were to be regarded as in 
lieu of or as an equivalent or substitute for taxes. 
It is also held that the exemption of subsurface 
street railways from the operation of the special 
franchise tax does not make the statute invalid as 
denying to the owners of surface street railways the 
equal protection of the law or as depriving them 
of their property without due process of law. 
N. Y. ex rel Street Ry. Co. v Tax Com’rs, 25 Sup. 
Ct. Rep. 705. 


CONSTITUTIONAL LAW. (Peonage.) U.S.C.C. 
for N. D. of Fla. — Coming as it does, soon after 
the case of United States v. Clyatt, 197 U. S. 207, 
25 Supreme Court Reporter, 429, in which the 
Supreme Court dealt for the first time with the 
construction of the peonage statute, the language 
of District Judge Swayne, charging the grand 
jury (In re Peonage Charge, 138 Federal Re- 
porter, 686), is not without interest. Peonage is 
defined in much the same language employed in 
the Supreme Court case mentioned, which was 
noted in this magazine at the time, and in addi- 
tion, it is said that the 13th Amendment, prohib- 
iting slavery, forbids involuntary servitude for 
the payment of debt within the jurisdiction of the 
national government, whether created by contract, 
by criminal individual force, by municipal ordi- 
nance, state law, or otherwise. 

Rev. St. U. S. Sec. 5526, is also referred to and 
it is stated that if a person desiring to have a 
servant returned to him to work out a debt, 
causes such servant to be arrested on a warrant 
procured by the master and after incarceration 
the master procures the servant’s release on his 
promise to return to his master’s employment to 
continue to work out the debt, the master is 
guilty of peonage, provided the servant had been 
charged with the crime for the purpose of procur- 
ing his arrest and incarceration and to enable the 
master to extort from the servant a promise to 
return and work out the debt. 


COPYRIGHT. (Subjects of Protection.) U. S. 
C. C. Dis. of N. J. — American Mutoscope & Bio- 
graph Co. v. Edison Mfg. Co., 137 Federal Re- 
porter, 262 is authority for the proposition that a 
photograph which is not only a light-written 
picture of some object, but also an expression of 
an idea, or thought, or conception, of the one who 
takes it, is a writing, and a proper subject of 
copyright. Several analogous cases are cited, 
among them being Lithographic Co. v. Sarony, 





111 U. S. 53, 4 Sup. Ct. Reporter, 279; Falk v. 
Brett Lithographing Co., 48 Fed. 678; Same v. 
Donaldson, 57 Fed. 32 and Same v. Item Printing 
Co., 79 Fed. 321. 

A correct apprehension of the scope of the pres- 
ent holding requires a slight explanation as to the 
facts. The photograph which it was alleged was 
infringed consisted of a strip of film 370 feet long 
bearing several hundreds of pictures which, when 
passed rapidly through an apparatus similar to a 
magic lantern, gave the observer the impression 
of motion. The scenes represented were the con- 
ception of the artist who prepared the pictures, and 
were produced by a number of performers who 
had been carefully rehearsed in their parts. This 
obviously required such originality of conception 
on the part of the persons who designed the 
scenes and secured the negatives that the expres- 
sion of their ideas in the form of a series of photo- 
graphs in a sense told a story, so that the only 
physical representation of these ideas might very 
properly be considered a writing. 


EQUITY. (Injunction — Stock Exchange Quo- 
tations.) U. S. S. C.—In Chicago Board of 


Trade v. Christie Grain and Stock Company, 25 
Supreme Court Reporter, 637, the Board of Trade 
sought to enjoin the defendants from using and 
distributing quotations of prices on sales of grain 
and provisions for future delivery. It was alleged 
and proven that these quotations were collected 
by the plaintiff at its own expense and furnished 
to telegraph companies under contracts that they 
should not be furnished to bucket shops, or in 
fact, to any persons not previously approved by 
the Board of Trade. Defendants in some manner 
obtained possession of the quotations, although 
they had no contract with the telegraph com- 
panies, and it was held that as the quotations 
could not be obtained without a breach of the 
confidential terms on which they were communi- 
cated by the Board of Trade to its customers, 
their use might be enjoined even though the quo- 
tations related to “‘ pretended buying and selling,”’ 
within the meaning of Illinois Act, June 6, pro- 
hibiting the keeping of places where such trans- 
actions are permitted. 

The only other point in the case arises on de- 
fendants’ contention that the contracts with the 
telegraph companies by which the communica- 
tion of quotations of prices was limited, effect a 
monopoly, or attempt at monopoly, forbidden by 
federal statutes. This seems to have given the 
court less trouble than the other point for it is 
briefly disposed of by the observation that as the 
Board of Trade might have refrained from com- 
municating these prices to any one, its refusal to 
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allow certain specified persons to obtain possession 
of the information, did not constitute a monopoly. 


FEDERAL PRACTICE (State Statute.) U. S. 
C. C. A. oth Circ. — In Northern Pacific Railway 
Company v. Kempton, 138 Federal Reporter, 992, 
plaintiff sued for damages resulting from delay in 
the transportation of live stock, the contract of 
shipment being made in Minnesota to a destina- 
tion in Montana. This contract contained a stip- 
ulation providing a sixty-day limit for an action 





thereon, which stipulation would be void under 
the express provisions of Montana Civ. Code, Sec. 
2245, but was not prohibited by the laws of Min- 
Plaintiff 
was a resident of Montana and brought suit in 
that state, after the expiration of the sixty-day 
limit. The suit was removed by the defendant 
to the Federal Court sitting in Montana. Under 
these circumstances it was held that the Federal 
Court would not enforce the stipulation limiting | 
the time for the bringing of an action, it being | 
said on the authority of Missouri, K. & T. Trust | 

5 


nesota where the contract was made. 


Company v. Krumseig, 172 U. S. 351, 19 Supreme 
Court Reporter, 179, that the benefit of the pro- 
hibition against the stipulation was a substantive 
right belonging to plaintiff of which he could not 


be deprived by removing the case to the Federal 


Court 


FEDERAL PRACTICE. (State Statutes.) U.S. 
C. C. A., 3d Circ. — A case somewhat in contrast 
with that preceding, is that of Doll v. Equitable | 
Life Assurance Society of the United States, 138° | 
Federal Reporter, 705. In this case it is held that 
a statute of another state, where a life insurance 


contract is made, prohibiting a physician from 
disclosing any information acquired in attending 
any patient in a professional capacity, which in- 
formation was necessary to enable him to pre- 
scribe for such patient as a physician, affects the 
remedy only, and hence is inapplicable in an action 
on the policy in a federal court sitting in another 
state. In this case the court also takes the posi- 
tion that Rev. St. U. S. Sec. 721, providing that 
the laws of the several states, except where other- 
wise provided, shall be regarded as rules of decision 
in trials at common law in the courts of the United 
States, in cases where they apply, did not apply 
to the objection to the competency of the physi- 
cian under the statute of the state where the 
policy was executed. The case of Connecticut 
Mutual Life Insurance Company v. Union Trust _ 
Company, 112 U. S. 250, 5 Supreme Court Re- 
porter, 119, is distinguished, and it is pointed out 
that the holding therein merely is that the state 





statute involved in the present case was obliga- 
tory upon federal courts sitting within that state. 


INSURANCE. (Policy — Immediate Peril.) Ky. 
— Two questions of importance, one of which is 
almost, if not entirely, novel, are decided in Roch- 
ester German Ins. Co. v. Peaslee Gaulbert Co., 87 
Southwestern Reporter, 1115. A building which 
was insured against loss or damage by fire until 
noon of a certain day, caught fire at 11.45 a.m. of 
that day by standard time which was 12.024 by 
A question most naturally arose as to 
On this point it was 


sun time 
what was meant by noon. 
argued that noon was. but another name for a 
physical phenomenon such as sunrise or sunset, 
but the court holds that this is not the case and 
that it is used to express merely practical approxi- 
mation and does not necessarily refer to the actual 
fact. There was evidence in the case that in 
some lines of business, particularly that of bank- 
ing, in the city in which the insured property was 
situated, sun time was still in use, although for 
most business purposes standard time was em- 
ployed. On this state of facts the court holds 
that it was necessary to submit to the jury the 
question whether or not there existed a custom 
or usage with reference to the meaning of the 
word ‘‘noon”’ which was so well-settled and uni- 
formly acted on as to raise a presumption that 
both insurer and insured contracted with reference 
to it. If such a custom existed it is held that it 
would govern in determining whether the policy 
was expired when the loss occurred. Authority 
for this proposition is found in the similar case of 
Jones v. German Ins. Co., 110 Iowa, 75, 81 N. W. 
188, and in the earlier and somewhat analogous 
case of Finnie v. Clay, 2 Bibb. 351. 

The question referred to as novel, arose from 
the consideration of when the loss must have 
occurred in order to be covered by the policy and 
the court instructed that if the fire did not reach 
the building before noon, but at noon the destruc- 
tion of the building from the fire already in exis- 
tence elsewhere was inevitable, the loss was cov- 
ered by the policy. This is held to be erroneous, 
the Appellate Court observing that the risk as- 
sumed by the insurer was that of loss or damage 
pending the term of the insurance and not merely 
peril without loss during the term of the policy. 
It is said, however, that if the fire broke out in 
the insured building before the policy expired 
and continued to burn thereafter until it was 
totally destroyed, the loss was one occurring 
within the insured period. In the language of 
the court, ‘‘a damage begun is damage done, where 
the culmination is the natural and unbroken se- 
The line between the 


quence of the beginning. 








oo eee 

















OT — "SN 


ee 





wei 





NOTES OF RECENT CASES 675 





liability and non-liability of the insurer is thus 
drawn by the court at the point where the actual 
burning of the insured property commences. 


This decision is interesting because of its bearing 
upon the doctrine of “death wound,” which had 
its origin in Marine Insurance. Knights v. Faith, 
15 Q. B. 649 [1850]; 1 Arnould on Marine Insurance, 
§ 437. The doctrine of death wound has very 
reasonably been carried over into Fire Insurance. 
Yet it is merely a doctrine as to the amount of 
recovery; and it is not applicable until it has been 
made to appear that within the lifetime of the 
policy some loss to the subject matter, and of the 
sort insured against, had already begun. The 
decision in the principal case thus harmonizes with 
the doctrines of death wound. It harmonizes also 
with the law of Life Insurance, as developed in 
Howell v. Knickerbocker Life Insurance Co., 44 
N. Y. 276 [1871], where about two hours before 
the expiration of the policy the person whose life 
was insured was so fatally stricken with disease 
that he died on the next day, and where the court 
overthrew a contention that within the meaning 
of a life insurance policy this person was in effect 
dead before the policy expired. 

Eugene Wambaugh. 


LARCENY. (Conspiracy to Cheat Under Color 
of a Bet.) Ark. — The case of Johnson v. State, 
88 Southwestern Reporter, 905, presents the 
crime of larceny in a form which, while not en- 
tirely without precedent, is, nevertheless, unusual. 
The evidence showed that the prosecuting wit- 
ness was induced by defendant to bet money on 
a foot-race, it being represented to prosecuting 
witness that the runner on whom he was to bet 
would win the race, although the other contestant, 
who was supposed to be the representative of a 
club, was a favorite in the betting. The prose- 
cutor was induced to believe that he would thereby 
be enabled to win large sums from the members 
of the club, and he was persuaded to furnish money 
on representations that the money was to be re- 
turned to him, and not really bet, and that he 
was to get a share of the winnings as compensa- 
tion for aiding the defendant and his confeder- 
ates. The runner on whom the money belonging 
to prosecuting witness was bet, lost the race, of 
course, and appellant refused to return prosecu- 
tor’s money. The obtaining of the money under 
these circumstances was held to constitute lar- 
ceny. The action of the trial court, in admitting 
evidence of similar transactions by defendant at 
other places, prior to the commission of the 
offense on which the prosecution was founded, is 





| 





sustained on the ground that it tended to prove - 
system and show design. 


Whether obtaining money by fraudulent bet is 
larceny depends on whether it is to be deposited 
as a stake, or paid as consideration for a chance 
of winning, as in case of a pool. The ordinary bet, 
like this, is the deposit of a stake; possession only 
is parted with, and the act is larceny. 

J. H. B. 


This case is worth notice for the clear cut and 
careful distinction that it draws between larceny 
and false pretenses. The jury having found that 
the money was deposited by the victim with the 
stakeholder merely as a form, the latter at most 
acquired only possession; it is possible from the 
facts that all that was given him was custody. 
In either event the fact that at the time he got the 
money he intended to keep it, made it larceny, in 
the one case by trick, in the other because there 
was never even a fraudulently induced consent to 
part with possession: P. v. Shaughnessy, 110 Cal. 
598, 43 P. 2; S. v. Skilbrick, 25 Wash. 555, 66 
P. 53. On the other hand, had the victim been 
induced to believe that he had lost and so consent 
to let his money go, parting with both possession 
and title, this would have been an equally clear 
case of false pretenses, Rex v. Nicholson Leach 
3d. ed. 698. 


MUNICIPAL CORPORATIONS. (Statutes — 
Contracts — Competitive Bidding.) Ind. App. Ct. 
—A decision upon a point which seems to have 
been a matter of first impression in Indiana, is 
rendered by the Appellate Court of that state in 
the case of Monaghan v. City of Indianapolis, 75 
N. E. Rep. 33. The question is whether, under 
a statute requiring a municipal board of public 
works to let contracts for street improvements to 
the lowest and best bidder after advertising for 
bids, the city has power to specify that a street 
shall be paved with a patented pavement. Two 
of the earliest cases on this point, both cited by 
the Indiana Court, are Hobart v. City of Detroit, 
17 Mich. 246, in which the power to let such a 
contract is affirmed, and Dean v. Charlton, 23 
Wis. 590, in which the power is denied. The 
Indiana court follows the latter case, holding that 
the city has not power to specify a patented pave- 
ment, even though the owner of the patent agrees 
to furnish the necessary material to any contractor 
equipped to lay the same, or who will equip him- 
self to lay it, at a specified price, and to furnish 
free of charge an expert to supervise the prep- 
aration of the material. The obvious effect of 
this holding is to prevent the use of any patented 
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pavement. If some one should invent and patent 
a pavement as hard as steel, as smooth as glass, 
as resilient as asphalt, and cheaper than sawdust, 
and agreed to sell its component elements to any 
body who wished to buy for ten cents a cubic 
yard, the pavement could never be used in Indi- 
ana unless the court changed its mind or the legis- 
lature repealed the statute requiring competitive 
bidding. Justices Wiley and Myers dissented. 





MUNICIPAL CORPORATIONS. (Torts — Prox- 
imate Cause.) N. Y.S.C., App. Div. — The plain- 
tiff, in Sadlier v. City of New York, 93 New York 
Supplement, 579, claimed damages for injuries to 


his property resulting from the maintenance of 
the New York and Brooklyn bridge. As the case 
is somewhat unusual, a number of interesting 
propositions arose from it, chief among which, 
probably, is the holding, that the fact that the 
legislature authorized the construction of the 
bridge by the municipality, does not relieve it 
from liability for a trespass committed in the 
administration of the bridge. This trespass the 
court regards as having been sufficiently shown by 
evidence that persons caring for the bridge, swept 
debris therefrom so that it fell on the roof of 
plaintiff's house. This house, it appears, was 
some twenty feet distant from the base of a verti- 
cal line dropped from the edge of the bridge. On 
this was found.d defendant’s contention that the 
currents of air which carried the debris on plain- 
tiff’s premises were a superseding cause, relieving 
the city from liability for the trespass. This view 
is negatived by the court. The general rule is 
announced that as the construction of the bridge 
was authorized by the legislature, and the bridge 
itself constituted a highway, the obligation of the 
city with respect to its care is to be determined 
with regard to the duties of the city as to high- 





ways or streets, modified by the consideration 
that the bridge is not on the surface of the earth, 
and pursuant to this principle it is held specifi- 
cally that, under evidence showing that it was not 
feasible to so construct the bridge as to prevent 


water from rain and melting snow from flowing 
or being blown by the wind from the sides thereof 
onto houses below, the city is not liable for dam- 
ages to a house caused thereby. 


NATIONAL BANKS. (Compound Interest.) 
U. S. S. C.— In Citizens’ Nat. Bdnk v. Donnell, 
25 Sup. Ct. Rep. 49, it is held that by compounding 
interest oftener than is permitted by a state stat- 





ute, a national bank charges interest at a higher 
rate than that allowed by the laws of the state, 





and thus violates U. S. Rev. St., Sec. 5197, fixing 
the rate which national banks may charge; and 
this is true, although the compounded interest is 
less than the state laws permit to be charged 
directly without compounding. The rights of a 
national bank with respect to interest charges 
upon overdrafts are also defined, and it is deter- 
mined that where a twelve per cent charge is 
made when eight per cent is the highest rate of 
interest permitted by the state laws, the for- 
feiture of all the interest prescribed by U. S. Rev. 
St., Sec. 5198, as the penalty for usurious trans- 
actions cannot be escaped because of the trifling 
amount involved, or on the theory that the charge 
is a penalty because of the failure to pay a debt 
when due. The election of the bank in suing on a 
note to remit the excessive interest is also de- 
termined to be unavailing to avoid the forfeiture. 


PROPERTY. (Meteorites—-Severance from 
Realty — Evidence.) Ore. — A case which, so far 
as appears from the opinion, finds its only pre- 
cedent in Goodard v. Winchell, 86 Iowa, 71, 52 
Northwestern 1124, is that of Oregon Iron Com- 
pany v. Hughes, 81 Pacific Reporter, 572, wherein 
it is held that a meteorite, though not buried in 
the earth is, nevertheless, in the absence of proof 
of severance, real estate belonging to the owner 
of the land and not personal property. The 
holding in both cases is based upon the idea 
that a meteoric deposit is a natural accretion 
to the soil, and hence that its ownership is de- 
termined by the ownership of the soil. The force 
of this principle was in the Oregon case, sought to 
be avoided by evidence tending to show that at 
some time in the past, the Indians had dug the 
meteorite up, used it as an object of worship, 
and afterwards abandoned it so that it belonged 
to the next finder. The evidence of this was 
held insufficient 


SALES. (Rescission — Pari Delicto — Laches.) 
U.S. S. C.—In Harriman v. Northern Securities 
Co., 25 
that the stock, which had been transferred to 
the Northern Securities Company, could not be 
returned to its original owners; first, because 
property delivered under an illegal contract can- 
not be recovered back by the parties in pari 


Sup. Ct. Rep. 493, the decisive point is 


delicto ; second, because those seeking to recover 
their stock had stood upon their rights as share- 
holders in the Northern Securities Company until 
nearly a year after the Supreme Court had 
adjudged the combination to be illegal. 
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THE LAW’S DELAY 
By DonaLp RICHBERG 

FOURTEEN years ago, the files in a certain 
case now pending in a federal court were re- 
turned to their box in the vault. The dust of 
one, two, ten, years accumulated. on the wrap- 
per. One daya young attorney called for the 
files, glanced over the various documents with 
an ironic smile, handed them back to the vault 
clerk, and returned to his office to wash his 
hands — of the case. Four more vears passed 
by. Then one morning last March, the young 
attorney came again, this time armed with a 
receipt, O.K.’ed by the proper judge and de- 
parted with the somnolent files. A few weeks 
later, notices were received by some eighty 
attorneys that at ro a.m. on the following 
morning, or as shortly thereafter as, etc., 
Richard Roe would, by his attorney, John 
Jones, make a motion, etc. 

At ten o’clock on the following morning, the 
usually quiet federal court-room appeared to 
be in the possession of an excited mob. Not 
only was the court-room crowded, but the 
overflow of lawyers and lawyers’ clerks ex- 
tended far down the outside hallway. The 
judge raised his eyebrows slightly, as this 
throng rose to greet his entrance. The usual 
formalities proceeded in the customarily mo- 
notonous and stupid fashion, until the clerk 
called a case possessing a general number 
which brought a tone of surprise into his sing- 
song voice. A young attorney advanced to 
the bar and stated his motion briefly. As he 
concluded, fully forty voices joined in an 
anxious: 

‘If your honor please — ’ 

The surge of unfortunates stranded in the 
corridor pressed the speakers forward until 
the stout rail before the judge cracked omi- 
nously. The bailiff pounded and shouted for 
order. When a partial calm had been pro- 
cured, the chorus broke forth once rnore: 

‘Tf your honor please —”’ 

The judge leaned over the bench. 

‘‘Mr. Martin,” he said, ‘‘do you wish to be 
heard upon this motion?”’ 

A gray-haired man in the front row of 
lawyers said emphatically: 

‘“Yes, your honor, I do.” 





‘*Then proceed,”’ said the Court. 

‘“‘T wish to object,’ began Martin, ‘‘to the 
hearing of the motion at the present time upon 
the ground of insufficient notice. I am aware 
that according to the rules, the notice served 
has been sufficient, but this is a most unusual 
case. Your honor, it has been fourteen years 
since this case has been in court. 1 don’t 
know a thing about it, and I question whether 
another lawyer here knows any more. My 
former partner, Judge Stillman, took care of 
the matter, I believe, but as he died seven 
years ago that doesn’t assist my knowledge 
greatly.” 

“Whom do you represent, Mr. Martin,’ 
asked his honor? 

Mr. Martin looked distinctly embarrassed. 

‘“‘IT am not quite sure, your honor.” 

‘““What’s that,’’ demanded the judge? 

*“Well you see, your honor, there have been 
so many transfers of interest in regard to the 
subject matter of this litigation, that I — well 
—I am not quite sure whether the parties 
originally represented by my deceased part- 
ner, that is ——I am not quite sure who they 
were, but to-day it is really quite impossible 
for me, on so short notice, to tell who they are 
— that is —”’ 

His honor’s temper had never been the sub- 
ject of enconiums by the Bar, and his face was 


’ 


rapidly assuming a purplish tinge which vis- 
ibly affected even as tried an attorney as 
Martin. 

‘‘May I ask,” said the judge, in tones rem- 
iniscent of the first hissing overflow of lava 
from a long quiet Vesuvius — ‘‘may I ask 
whether you are opposing or supporting this 
motion?”’ 

“‘T really don’t know, your honor,’ 
the gray-haired attorney in so piteous a tone 
that a distinct titter was heard in the midst 
of the legal mob. 


’ 


replied 


The judge’s voice rose in sharp tones of 
displeasure. 

‘‘Does any attorney here know who his 
client is, and what his position on this motion 
ist 

A full quarter minute of. silence ensued. 

Then a lawyer crowded his way forward. 

“If your honor please,”’ he said, ‘fourteen 
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years ago, John Sprague was a plaintiff in 
this case. He died about ten years ago, leav- 
ing surviving him, one child, his sole heir, a 
girl. This girl married one Lucius B. Farwell, 
from whom she was divorced some four years 
ago. She had, however, entered into a post- 
nuptial agreement with her husband, which I 
believe to be a good and valid agreement —”’ 

The judge cleared his throat after the man- 
ner of stage-thunder, and glaring at the his- 
tory-ridden attorney, said: 

‘“‘Whom do you represent, sir? Skip the 
family scandals, and come to the point.” 

‘‘T am representing Darius Green.” 

‘‘And his flying machine,” softly quoted a 
behind the speaker, who thereupon 
turned a pink which seemed a faint reflection 
of the judicial countenance before him. 

‘‘In order to properly present my objections 
to the granting of this motion, your honor, I 
shall need to have the depositions of two 
parties at present resident in Brazil, South 


voice 


America.”’ 

An audible sigh of relief spread over the 
crowded room. 

‘I therefore ask your honor that this mo- 
tion be continued and set down on the con- 
tested motion calendar for hearing not sooner 
than three months from date.”’ 

‘I am agreeable to that,’’ broke in the at- 
torney who had caused all the trouble. 

“Write out your motion,’ snapped the 
judge, ‘“‘and give it to the clerk. Call the 
next motion, Mr. Clerk.” 

As the attorney turned from the 
clerk’s desk, he was seized upon by the throng 
of retreating lawyers, who, in mingled amuse- 
ment and relief shook hands with him and 


away 


slapped his broad back. Finally one said: 

‘‘Remember me to Mr. Green most cor- 
dially.”’ 

“IT can’t do that,’’ was the quick reply. 
‘*He’s dead.” 

‘‘Dead?’’ came the query. ‘‘I thought you 
said you were representing him?”’ 
‘Iam. I’m his executor.”’ 
CuicaGo, ILL., October, 1905. 


Sunday Services. — The Court (Judge Kava- 
nagh) —I will allow you $480 for your ser- 
vices in the matter. 

ATTORNEY — If your honor please, I think 
my bill should be allowed in ful — $600. 











Probably your honor has omitted a very im- 
portant item, the work done on Sunday. 

THe Court —I did not count that. You 
should have been attending to your religious 
duties on that day. . 

ATTORNEY — I esteemed it a religious duty 
to defeat these scoundrels. 

Tre Court— For that you get your re- 
ward hereafter. Mr. Clerk, enter the attor- 


ney’s compensation ‘‘$480 here, $120 in 
heaven.” 
ATTORNEY — But, your honor, what secur- 


ity have I that the order will be there recog- 
nized? 

Court — Never mind; I will be there, and 
if necessary I will have you sent for. — Chi- 
cago Inter-Ocean. 


Indigestion. — The following incident cer- 
tainly did not take place either in Massachu- 
setts or New York, where the bugbear of a 
relentless Board of Bar Examiners stares the 
student in-the face from his first lecture. We 
will in charity let the location remain a secret. 

A fledgling attorney had as his first client, 
a merchant who had received a consignment 
of China silk not up to contract requirements, 
and desired to know what his proper course 
was in regard to payment, etc. The young 
man being somewhat nonplussed, asked for 
time to consider the matter, and a little later 
visited an older brother at the bar as ‘‘senior 
counsel.’’ After stating the details of the 
case, he said, ‘‘Now I’ve looked in all the 
digests under China, and under silk, and I 
can’t find a thing which bears on this case.”’ 


Judge Derby and Saco’s Court House. — 
Shortly after the court house at Alfred, Me., 
was remodeled, Judge Derby of Saco was 
chatting in the old Central House with a 
young fellow who had recently been admitted 
to practice, when the latter suggested that 
they go up to the court house and look it over. 

‘‘All right,”’ said the judge; ‘‘let’s view the 
ground where we shall shortly lie.’”? — Boston 
Herald. 


Signs. — Lawyers should take care not to 
allow themselves to become bound by set 
forms of language in examination of witnesses, 
otherwise the effect of some otherwise telling 
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point may be made ridiculous. As an ex- 
ample of this triumph of form over substance, 
the following will serve. In the conduct of a 
murder trial the prosecuting attorney, a very 
able lawyer, asked the following remarkable 
question, ‘‘Did the defendant show any signs 
of remorse, and if so how many?”’ Even the 
learned judge was forced to join in the laugh 
which followed. 


Too Short. — Any one fortunate enough to 
be acquainted with Judge F. M. Bixby of the 
Police Court of Brockton, Massachusetts, 


knows that he is much longer in wit than he 
is in inches, of which fact the following epi- 
sode is a forcible illustration. One morning 
one of the usual crop of ‘‘drunks”’ on hearing 
the judicial decree of ‘‘Ten Dollars,’’ fall from 
Judge Bixby’s lips, made this plea for clem- 
ency, ‘‘Couldn’t yer make it five? I’m a 
little short, judge.’’ Quick as a flash came 
the retort, ‘‘No— sorry — can’t do it. I’m 
a little short judge myself.” 


A Rising Jury. — Another amusing story of 
Judge Bixby was told by Thomas H. Proctor 
of Boston in recalling one of his early cases in 
the Plymouth Superior Court, in which Judge 
Bixby (who presides in the local Police Court) 
was counsel for the defendant. It was the 
first case of the term and the court officer had 
been impressing the new jurymen with a sense 
of the dignity of the occasion. He had par- 
ticularly cautioned them to stand when the 
court came, in accordance with the good old 
Bay State custom. Of course they forgot it 
and he had to prompt them with vigorous in- 
structions to stand whenever the judge did. 
Proctor, for the plaintiff, put in his case and 
took his seat. When Judge Bixby, known to 
all the jurymen for years, arose and started 
toward the jury rail, the panel rose as one 
man and respectfully faced him. Court and 
counsel were convulsed, the court officer in 
despair, and the jurymen frightened, but 
Judge Bixby was equal to the occasion. 
‘*That’s all right, friends. You needn’t stand 
for me. That’s for the big judge up there. 
I’m only the little judge. I stand for you.” 
Whether home talent won the case, deponent 
saith not. 





Put in Plain United States.— It was in a 
case before the Supreme Court of Maine. A 
party had sued the Boston & Maine railroad 
to recover damages for personal injuries. The 
company’s attorney, Mr. Yeaton, was exam- 
ining the plaintiff, a rather illiterate man from 
one of the rural districts, and was endeavor- 
ing, apparently, to confuse him. 

‘‘Did you sustain an abrasion of the tibia?”’ 
he asked. 

The witness stared helplessly at his ques- 
tioner. 

‘“‘T say,”’ again ventured the attorney, ‘‘ was 
there a contusion of scina?’”’ 

The witness was ready to collapse, when his 
attorney, Lawyer Copeland, who had a voice 
like a megaphone, cried out: ‘‘He wants to 
know did he bark his shin.’’ — Boston Herald. 


Sacred. —- ‘‘Senator, I congratulate you. 
I understand you have been vindicated.” 

‘‘Triumphantly, Johnson. At the first trial 
the jury disagreed. At the second trial, my 
lawyers found a flaw in the indictment, and 
the case was thrown out of court.” — Chi- 
cago Tribune. 


Profane. — An elderly lady of extreme sensi- 
bility and prudish notions on the subject of 
profanity called at one of our leading bird 
stores and purchased a parrot, on the express 
stipulation by the proprietor that the bird was 
guaranteed not to ‘‘swear.”’ 

On taking the feathered creature home, and 
using her most persuasive endeavors to in- 
duce it to talk, the bird promptly responded, — 
“Shut up, you d old fool.” 

Being highly shocked at this procedure, the 
lady brought suit against the proprietor of 
the store, alleging in aggravation of damages, 
her extreme sensitiveness on the subject of 
profanity, and the injury to her moral finesse 
as a result of the above quoted language on 
the part of the bird. 

At the trial, the parrot was placed upon the 
stand; an officer of the court tickled its nose 
with a feather and the bird promptly re- 
marked ‘“‘damn.’’ His honor facetiously in- 
quired of a young attorney recently admitted 
to the Bar, ‘‘if it was not a good illustration 
of what we term ‘real evidence.’”” The young 
attorney hastily replied, ‘‘ Your Honor, it bet- 
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ter seems to illustrate the doctrine of res ipsa 
loquitur.”’ 


Trading Stamps in the Court. — About three 
years ago, the late Judge Erastus M. Reed of 
Mansfield, then presiding at the second session 
of the first district court of Bristol, at Attle- 
boro, on taking his seat one morning, was con- 
fronted by a prisoner of the Russian Hebrew 
type, charged with peddling without a license. 

“Are you guilty or not guilty?’’ asked the 
judge. 

“i didnt do i,” 
prisoner. 

After listening to the evidence, which was 
conclusive, Judge Reed called out: ‘‘Slippery- 
gaski, or whatever your name is, stand up. 
On the complaint against you tor peddling 
without a license, the court finds you guilty, 
and orders you to pay a fine of $20.”’ 

“Oh, my goodness gracious! My goodness 
I shouldn’t do it. I shouldn’t do 
it,’’ cried the distracted prisoner. ‘‘I should 
pay you $5.”’ 


moaned the frightened 


gracious! 








“Sit down,” yelled the judge. ‘‘The next 
thing I know you'll be asking for trading 
stamps.” -—-- Boston Herald. 


Putting It Away. — Admiral Schley told in 
Philadelphia, a story about a judge. 

‘‘This judge,”’ he said, ‘‘was sitting on the 
case of a man charged with putting off fire- 
He was a dignified, reserved 
He laid a good deal of stress 


works illegally. 
sort of judge. 
on ceremony, pomp and display, and in his 
court there was always an abundance of rev- 
erence, as in a church. 

‘Well, as the judge was trying this case in 
his usual stately way the prisoner in the dock 
put his hand in his pocket, drew out a large 
ham sandwich and began to eat calmly. 

‘‘Horror stricken, the judge shouted: 

“*Put that away.’ 

‘‘The prisoner wiped his mouth with the 
back of his hand. 

‘I am putting it away as fast as I can,’ he 
said.’’ — Pittsburg Dispatch. 
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